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STATEMENT OF ISSUES PRESENTED 


1. Whether substantial evidence on the record considered | 


as a whole supports the Board’s finding that NuTone vio- 
lated Section 8(a)(1) of the Act by interrogating em- 


ployees concerning union activity in the plant, by soliciting | 
reports on such activity and by promising benefits for so | 





reporting, and by implying that an employee’s lay-off was | 


due to her union activity? 


2. Whether substantial evidence on the record considered i 
as a whole supports the Board’s findings that NuTone’s | 
failure to recall Virgie Marshall, Charlottie Puckett, and 
Della Puckett after an economic lay-off was because of | 


their union membership and activity? 


3. Whether substantial evidence on the record considered | 
as a whole supports the Board’s finding that Charlottie | 


Puckett, while distributing union literature outside the 


plant gates, did not use such offensive language as to. 


render her unsuitable for reinstatement? 


4, Whether the Board may, under the circumstances of | 
this case, deny the normal remedy of reinstatement and . 
full back pay to Virgie Marshall on the ground that she | 


used the offensive language disclosed by the record to other : 





employees, while distributing union literature outside the | 
plant gates after NuTone failed to recall her? | 

5. Whether an employer commits an unfair labor prac- 
tice if, during a pre-election period, it enforces an other-: 
wise valid rule against employee distribution of union 
literature in the plant, while, during that same period, itself | 
distributing non-coercive anti-union literature within the 
plant in a context of other unfair labor practices, com-: 
mitted prior to the election period and thereafter? | 

6. Whether the Steelworkers has any standing before! 
this Court to petition for review the Board’s Decision and 
Order in any respect, since it filed no objections in the! 
proceedings? | 
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IN THE 


UNITED STATES COURT OF APPEALS = 


FOR THE DISTRICT OF COLUMBIA CIRCUIT | 





No. 12,754 
UNITED STEELWORKERS OF AMERICA, CIO, ! 
Petitioner, | 
v. : 
NATIONAL LABOR RELATIONS BOARD, ! 
Respondent, 
NuTONE, INCORPORATED, I | 
ntervenor. | 
No. 12,812 
NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
v. 
NuTONE, INCORPORATED, Respondent, | 
UNITED STEELWORKERS OF AMERICA, CIO, 


Intervenor.| 


BRIEF FOR NuTONE, INCORPORATED, 
AS RESPONDENT AND INTERVENOR 
STATEMENT OF THE CASE : 

This case is before the Court upon petition of United 
Steelworkers of America, CIO, for review and modification 
of an Order of the National Labor Relations Board issued 
June 13, 1955; and upon the petition of the Board for 
enforcement of the same Order against NuTone, Incorpo- 
rated,’ following the usual proceedings under Section 10 of 
the National Labor Relations Act (61 Stat. 136, 29 U. S. C. 
Supp. V, Sees. 151 et seq.).? | 
The case is additionally before the Court upon NuTone’s 
answer. Its answer to the Board’s petition to enforce, with 
1 United Steelworkers of America, CIO, will be referred to as “Steel- 
workers” or the “Union”; the National Labor Relations Board as the “Board” 


and NuTone, Incorporated, as “NuTone.” 
2 Relevant portions of the Act are appended hereto, infra, pp. 53-55. | 





| 
1 
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denials and averments, prays for setting aside of the Order 
except for the specifications in the answer. Orders grant- 
ing intervention have been entered.* This brief is filed by 
NuTone as respondent and intervenor. 


The Respondent; Its Plant Premises 


NuTone, Incorporated, is a New York corporation oper- 
ating a plant in Cincinnati, Ohio. The plant is located on 
a public street, as is an adjacent parking lot which was used 
by employees. Many others passed through the lot and then 
through the lot of a filling station to another public street 
where they boarded public busses. Many employees before 
and after work walked along the sidewalks. There was no 
fence around the plant or parking lot. A number of plant 
entrances and exits were used by the employees. 


| The Union’s Organizational Campaign 

The Steelworkers began organization of the employees 
in April, 1953.* At first, secrecy surrounded the organiza- 
tional efforts. The Union’s first handbill was distributed 
outside the plant on the afternoon of June 11. The cam- 
paign thereafter proceeded in secret until, shortly before 
July 16, a committee of employee-organizers called on Mann 
and Mr. Corbett, NuTone’s President, and informed them 
that they were bringing the campaign into the open and 
intended to solicit membership on company property but 
not on company time. Corbett said ‘‘all right.’’ 

On July 16, the Steelworkers filed its representation peti- 
tion. The Union’s efforts were opposed by a group of em- 
ployees called the ‘‘NuToners.’’ The Board conducted the 
election on August 19. 


3 The Steelworkers was granted leave to intervene in the Board’s enforce- 
ment proceeding against NuTone and NuTone was granted leave to intervene 
in the Steelworkers’ proceeding for review and modification of the Board’s 
Order. NuTone concludes that its motion to intervene was granted upon all 
the bases presented therein and which relate to matters still at issue after 
the filing of its answer. The cases have been consolidated. 

+ All events referred to occurred in 1953. 
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Virgie Marshall’s and Charlottie Puckett’s Conduct 
During the Campaign 


Beginning about August 1 and lasting until August 19, | 


Marshall and Charlottie Puckett while distributing cam- 
paign literature outside the plant directed vile and profane 





language at NuTone employees, the language being of the | 


nature and extent disclosed in the record, as follows: 


Audrey is the wife of Cloyd Vaught, who was most active | 


in the NuToner group. Audrey first knew Virgie about 


three weeks before the election (R. 845), apparently as the | 
result of the then intensifying campaigning at the plant. | 


Both passed out handbills. 


Audrey testified that Virgie used vulgar language all the | 
time Virgie was ‘‘out there’? (R. 845) and that the type | 


of statements Virgie made were so ‘‘ornery’”’ that one could | 
not begin to remember all of them (R. 848). One evening | 
as she and her husband were leaving the plant, Sowder | 
called out ‘‘Take him home and part his hair’? and that | 
then Virgie ‘‘yelled out’’ ‘‘Take him home and give him | 


a good screwing’’ (R. 846). Virgie ridiculed Cloyd’s arti- 
ficial limb by saying that she (Virgie) ‘‘ would take Vaught’s 
wooden leg and ram it up his ass’’ (R. 847). This last re- 
mark was followed by Sowder’s (a Union organizer), who 
said that Cloyd was a ‘‘son-of-a-bitch,’’ that Cloyd was 





dragging his wooden leg around and would be dragging it | 


around worse after the Union got in (R. 855). 


Virgie also frequently epitomized the employees and 
supervisors by letting her opinion be generally known that — 
‘‘nothing but whores and whore-masters worked at Nu- : 
Tone’’ (R. 847) and stated that all the girls that worked | 
there ‘‘had to screw their bosses to hold their jobs’”’ R. | 
848). With pointed particularity she referred to Mrs. | 
Vaught, who had worked at the plant only six months by | 


that time (R. 843), in these terms: ‘‘There is a whore. | 
Everybody at NuTone has screwed her, so it ought to be | 
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good’’ (R. 847). Virgie and Sowder were of the opinion 
that the NuTone employees were ‘‘brown-noses’’ too (R. 
848). 

Virgie made statements like the above every day she 
passed out literature (R. 848). She remarked to Cloyd, 
‘‘Whitey, you of all people out here fighting for that dirty 
son-of-a-bitch Corbett’’ in which conversation Lottie joined 
by saying, ‘‘The ignorant son-of-a-bitch, doesn’t know 
what’s good for him’’ (R. 790). 

Esther Day distributed literature one morning for the 
NuToners (R. 753). She distributed GC 28 (which states 
““vote today’’) (R. 752) between 7:30 and 8:00 A.M. (R. 
756). She was several feet from Virgie and several feet 
from Corbett’s parking space in the lot (R. 753). He drove 
up that morning and stood at the back of his car (R. 754) 
about eight feet away (R. 759). A number of employees, 
both male and female, were standing about, one of whom 
said, ‘‘Good morning, Mr. Corbett.’’ Virgie said as a 
follow-up, ‘‘Yes, Mr. Corbett, you bend over and these 
girls will kiss your ass’’ (R. 755). This was said by Virgie 
in a loud voice (R. 756) to all present. 

One morning before the election (R. 768), as Faye Har- 
ness got out of her car at the plant driveway, Virgie was 
standing nearby handing out circulars. Faye stopped to 
see what was going on. Corbett walked by and Virgie said, 
‘“Why don’t you lean over so you-all can kiss his God- 
damn ass?’’ (R. 765). Quite a few employees were stand- 
ing there at the time (R. 767). 

On another morning Mary Jane Tierney, a NuToner (R. 
816), was present when Corbett drove up to his (the first) 
parking stall near Red Bank Road (R. 816) ; she said ‘‘Good 
morning’’ to him (R. 817). Virgie said to Mary Jane that 
she ‘‘should stick my God-damn nose up Mr. Corbett’s ass”’ 
(R. 817). Virgie said this in a loud voice and employees 
were present at this scene. On the evening of the same day 





- 


, 9] 
Me (R. 818) Virgie told Mary Jane that she would lose her | 
> job when the Union got in (R. 818). At the same time, | 
> Virgie also said that the women who worked at NuTone 


were a ‘‘bunch of whores’’ (R. 819). It seems that this 
was typical of Virgie, who according to Mary Jane, had | 
f begun the conversation by telling Mary Jane that she was 
« a ‘‘brown noser’’ (R. 819). Virgie again publicized her 
opinion that NuTone female employees were ‘‘whores”’ (R. | 
822). Virgie (R. 864) told America (May) McNamara that | 
she (May) held her job by putting her nose up her boss’s | 





ms ass. Her daughter was with her at the time (R. 867) and | 
. there was a group present again. Virgie made the same} 


remark to May’s daughter (R. 868). May also character- | 
ized other remarks of Virgie’s as ‘‘rotten talk’’ (R. 868). | 
**Marshall was the leader and the prov: -ac&teur’’ in the | - 


- use we such language (I. R. p. 15, 1. 41). ! 
: . Puckett called employees a ‘‘bunech of shits’? and. 
~ ei i (See also argument on Issue No. 3.) 

a The Economic Layoff and Failure to Recall | 
- On June 9, there was an economic layoff of nine em-: 


ployees including Virgie Marshall, Charlottie Puckett and: 

Della Puckett. At the end of that workday these three: 

> employees went to the office of Henry Mann, Industrial 
Relations Director, and talked to him about the layoff.| 
During this conversation Marshall and Charlottie Puck-' 
ett profanely condemned the company and its president, 
Mr. Corbett. Mann, who is empowered to make such 
decisions and to overrule their foreman’s contrary recom- 
mendation, promptly decided on that account that none 
of the three was eligible for recall. On June 12 the 
decision and the reason were noted on each employee’ s 
personnel record (G. C. Ex. 5). | 
On June 9, afer her layoff, Marshall in company with a 
union organizer solicited the membership of Rose De- 
| 

| 
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Angelis at the latter’s home. DeAngelis reported this event 
to a third-from-top-level supervisor (Millichamp) the next 
morning at work, mentioning only Marshall’s name. 
Only Marshall (not the Pucketts) was involved in the 
distribution of the June 11 handbill. She asked Bob Lay- 
mons (not an employee) to help with the distribution. 
When his mother, Hattie, saw this going on she ‘cussed 
out’’ Marshall. The next morning, Hattie emotionally re- 
ported the incident to the same Millichamp, but only Mar- 
shall was found to have been mentioned (I. R. p. 3, 1. 62). 
One June 23, the laid-off employees were recalled. Mar- 
shall and the Pucketts were not recalled for the reason 
already stated. Mann had no knowledge at any relevant 
time of their Union activities, membership or sympathy. 


Company Rules 
‘Prior to, during and after the Union’s organizing cam- 
paign the Company had in effect rules prohibiting the 


posting of signs on Company property, solicitation on Com- 
pany time, and the distribution of literature on Company 
property, all of which rules applied to the employees and 
not to NuTone management. The Company itself posted 
signs throughout the plant, on bulletin boards and walls 
(one or more signs in each of 25 to 30 departments) and 
it distributed literature in the plant for its own purposes 
and for charitable causes (I. R. p. 5, I. 13-21). 

After the election campaign got under way around the 
first of August, the Company publicized its valid rules, for 
employees, by issuing and posting written notices, dated 
August 5, 10 and 12, respectively, and identified respectively 
as G. C. Exs. 6, 7 and 8. 

After the Union distributed its first handbill and during 
the period ending with August 19, NuTone distributed to 
employees in the plant eight pieces of literature. All of 
these were found by the Board to contain statements wholly 





i 

within the ‘‘free speech’’ provisions of Section 8(c) of the 
Act. i 

At no time was there any request to distribute Union 
literature in the plant made by the Union or by an employee 
sympathetic to its cause. 

The Board found that, on September 22, more than a 
month after the election, NuTone began its illegal assistance, 
to another labor organization by distributing the organ- 


ization’s literature in the plant. 


The Board’s Order 


The Board found that the three employees were unlaw- 
fully refused recall on June 23. This is a finding not sup- 
ported by substantial evidence on the record consideredi 
as a whole. | 

The Board also held that the vile and profane language 
used by Marshall outside the plant while distributing cam-' 
paign literature warranted denial of the normal remedies’ 
of reinstatement and back pay, from and after August 19, 
1953. As intervenor, NuTone contends that this determina- 
tion, if the Court should agree with the Board on its findings, 
of discrimination and thus reach this question, is correct 
and within the Board’s statutory power. The Board over- 
ruled NuTone’s defense that Charlottie Puckett’s obscene 
language warranted denial of reinstatement and back pay. 
NuTone asserts that the Board was wrong in this respect. 

The Board further found that NuTone had not unlaw- 
fully enforced any of its valid no-solicitation rules. As 
intervenor, NuTone asserts that the Board is correct in 
this regard. | 





ISSUE NO. 1 


Whether substantial evidence on the record eoaeaered 
as a whole supports the Board’s finding that NuTone vio- 
lated Section 8(a) (1) of the Act by interrogating employees 
concerning Union activity in the plant, by soliciting reports 
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on such activity and by promising benefits for so reporting, 
and by implying that an employee’s layoff was due to her 
Union activity? 

In passing upon this issue, it is the Court’s function to 
decide whether Section S(a)(1) has been violated. NLRB 
v. Goodyear Footwear Corp., 186 F. 2d 913 (CA-7, 1951). 

We emphasize the facts that there was no background of 
anti-union attitude on the part of NuTone at the time of 
the supposed interrogation, and that no instructions had 
been issued by management to its supervisors to report on 
such activities. 

'The first alleged act of interrogation found unlawful 
by Trial Examiner and Board occurred in mid-May (I. R. 
p. 3, 11. 16-21). Supervisor Schaeffer asked employee Col- 
lier at her work table (R. 354) to give him the names of 
employees signing Union cards. When she indicated that 
she did not want to get ‘*scalped,’’ he said ** Don’t worry 
about the girls in here, Mr. Corbett will take good care of 
you. You will never be let go.”’ 

The finding is not based on sufficient evidence. Collier 
expressed fear of being scalped by the girls, and Schaeffer 
could have been reassuring her that the Company would 
not stand for that. There is therefore only equivocal evi- 
dence that she would be taken care of otherwise by the 
Company for making a report. Since she did not agree to 
report (R. 336), she was obviously not coerced and there 
is no evidence that she made any report. 

The second alleged act of interrogation is supposed to 
have occurred in a conversation between Employee Deaton 
and foreman Gray. Deaton’s testimony, be it noted, places 
this conversation about a month before the election, thus 
dating it as of July 19 (I. R. p. 3, 1.23). At Deaton’s work 
place (R. 368) Gray asked Deaton to tell him if Deaton 
saw employees passing out Union cards. Deaton refused, 
saying ‘‘I won’t because . . . if anything, I’m as much for 
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the Union as they are.’’ Obviously, Deaton was not co- 
erced by the inquiry. Deaton made no report. 

Isolated acts of interrogation, without coercion, naa. 
absent an anti-union bias or a context of other unfair labor 
practices do not violate the Act and the Courts have fre- 
quently so found. In NLRB v. Winer, Inc., 194 F. 2d 370 
(CA-7, 1952), the facts were that a supervisor asked an 
employee whether she was going to a union meeting and 
said that if she did, she should find out what was going on, 
what they were offering, ‘‘things like that,’’ and also asked 
the employee to call the supervisor when she got home from 
the meeting. After the meeting, the employee did call the 
supervisor and upon being questioned by the supervisor, 
gave detailed information about what took place at the 
meeting and who attended. The Trial Examiner found 3 
violation of Section 8(a)(1). The Board approved the 
finding. | 

The Court quoted from its earlier decision in Sax v, 
NLRB, 171 F. 2d 769, 772-3 (1948) as follows: | 





‘‘Mere words of interrogation or perfunctory remarks 
not threatening or intimidating i in themselves made by 
an employer with no anti-union background and not 
associated as a part of a pattern or coercive conduct 
hostile to unionism or as part of espionage upon em- 
ployees cannot, standing naked and alone, support 4 
finding of a violation of iSechon 8(1).”’ 


It also quoted from its decision in John S. Barnes Cor. 
poration v. NLRB, 190 F. 2d 127, 130, as follows: | 


‘‘However, the Courts have not considered isolated re- 
marks or questions, which did not in themselves con- 
tain threats or promises, and where there was no 
pattern or background of union hostility, as coercion 
of the employees and as a violation of Section 8(a) (1).”’ 


The Court also cited NLRB v. Montgomery Ward, 192 
F. 2d 160 (CA-2, 1951) and Pittsburgh Steamship Company 
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v. NLRB, 180 F. 2d 731, 735 (CA-6, 1950), and denied 
enforcement of the Board’s order.’ 

It is plain that these two acts of interrogation are isolated 
and non-violative within the meaning of the circuit court 
decisions. 

Gray’s comment to Laymons is likewise without 8(a) (1) 
significance although seized upon by the Trial Examiner 
and adopted by the Board in an effort to establish motive 
that just is not shown in the record or elsewhere. It is a 
prime example of hasty Board treatment of an incident 
insignificant in itself but helpful to the Board as prejudi- 
cial background and supporting material to show motive for 
the alleged 8(a) (3) violations. Without a sound evidentiary 
motive the Board through its Trial Examiner has in fact 
attempted to substitute a skillful blend of averred 8(a) (1) 
violations. They do not make good or valid substitutes, 
and the so-called substitutes are subject to attack even 
as violations of Section 8(a) (1). 

For example, Laymons’ testimony is unbelievable unless 
corroborated, as the Trial Examiner finds in every instance 
but this. His finding rests solely upon the lack of denial 
by Gray. Denial by Gray would have weighed little, but 
there are surrounding facts in the record that deny his 
averred comment. One such fact is that from every test of 
credibility, her testimony here as elsewhere required cor- 
roboration. The Court should note with care his treatment 
of her testimony at I. R. p. 3, 1. 39 to I. R. p. 4, 1. 30, where 
he discredits her utterly. Furthermore, at his footnote 6, 
page 7, I. R., he states that the remark will not support a 

1 See also: NLRB Vv. Gottlieb & Co., 208 F. 2d 682 (CA-7, 1953); NLRB 
v. Pecheur Lozenge Co., 209 F. 2d 393 (CA-2, 1953); NLRB v. Associated 
Dry Goods Corp., 209 F. 2d 593 (CA-2, 1954): NLRB v. Ray Smith Trans- 
port Co., 193 F. 2d 142 (CA-5, 1951); NLRB v. Katz Drug Co., 207 F. 2d 
168, 171-172 (CA-8); NLRB v. Kingston, 172 F. 24 771 (CA-6); NLRB v. 
England Bros., 201 F. 2d 395 (CA-1); NLRB v. Fuchs Baking Co., 207 F 2d 
737 (CA-5); NLRB v. Tennessee Coach Co., 191 F. 2d 546 (CA-6); Wayside 


Press v. NLRB, 206 F. 2d 862 (CA-9); Atlas Life Ins. Co. v. NLRB, 195 F. 
2d 136 (CA-10). 
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finding that the layoff was discriminatorily motivated. 
Thus, by rejecting the legal consequence of the remark, 
he also impliedly discredits her again. | 

We have already made the point that this is a prime 
example of-Trial Examinershrewd and purposeful weaving | | 
of a report in order to give an impression of general unfair- | 
ness, anti-union animus and an alertness to union activity 
on the part of NuTone’s supervisors. For, if this incident | 
was to have any significance in the case, the Trial Exam- | 
iner was required to find some connection, at least implied, | 
between Union activity and company action. Otherwise, 
the remark is idle chatter. Idle chatter it is! We challenge | 
anyone to find one single word in Laymons’ testimony 
(R. 346, through 1. 7, 347) relating to layoff or any other | 
action taken or threatened by NuTone. The finding is totally | 
unsupported, in this respect, and the remark cannot be a 
violation of Section 8(a)(1). Lastly, we contend that there | 
is insufficient evidence to support a finding that the remark | 
was made. | 

Assuming that the remark was made, the significance of | 
the incident in the case lies not in the remark itself so. 
much as in the date when it was supposed to have been made. | 
Laymons, the Union witness so thoroughly discredited 
otherwise, testified that the remark was made in the morn- 
ing of June 12. This is the morning after the Union’s first | 
distribution of literature in the evening of June 11, when 
Marshall sat in a car outside the plant. The Trial Examiner | | 
finds a causal connection between layoff and union activi- | 
ties; layoff was not mentioned. He dates the incident as of 
June 12. The Examiner makes those prejudicial findings 
quite improperly and for the ulterior purpose of supporting 
the ultimate finding that NuTone, through its first level 
supervisors knew of Marshall’s and the Pucketts’ union 
activity, and decided not to recall them on June 12 ‘‘or 
thereafter’’ on that account. 
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We submit that the remark cannot support the inference. 
If Gray knew about Marshall and the Pucketts, he would 
naturally have mentioned all three names. But the remark 
could have sprung from Gray’s seeing Marshall in the car 
on the preceding evening for he might have seen her there 
just as Laymons did. This is no more speculative than is 
the speculation indulged in by the Board that there must 
have been an exchange of information between Gray and 
Mann or vice versa concerning Marshall. This treatment 
of this incident by the Trial Examiner is prejudicial and 
unfair in every respect, and the Board is clearly in error 
in adopting the unsupported finding that the layoff resulted 
from Marshall’s union activity and in adopting the con- 
clusion of law that NuTone thereby violated Section 8(a) 
(1). 

In concluding our argument in this issue, we point out 
that there are only two instances of possible 8(a)(1) 
violation. One of these occurred in mid-May, and the other 
about July 19. We contend vigorously that these isolated 
instances should not be a basis for a decree which would 
subject NuTone to possible contempt proceedings. The 
cases we have cited amply support us in that position. 
NuTone did not independently violate Section 8(a)(1) and 
the Board’s order should not be enforced in this respect. 


ISSUE NO. 2 


Whether substantial evidence in the record considered as 
a whole supports the Board’s finding that NuTone’s failure 
to recall Virgie Marshall, Charlottie Puckett and Della 
Puckett after an economic layoff was because of their 
Union membership and activity? 


Summary of Argument 
‘The General Counsel has not proved by a preponderance 
of the evidence (1) unlawful motivation for the failure to 
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recall the three women, or (2) NuTone’s knowledge of their 
Union membership or activity. ! 


Argument ! 

Preliminary NY, the entire argument we say that, in assay- 
ing the record evidence as a whole, bearing both upon 
motivation and knowledge, the Trial Examiner and the 
Board totally ignored the fact that General Counsel called 
Mann under Rule 43(b) of the Federal Rules of Civil Pro- 
cedure (R. 101). In such a case, the general rule of credi- 
bility is to be applied as anywhere else. The rule to which 
we refer is that the party who produces a witness vouches 
for his credibility. Consideration is to be given this rule 
by this Court in order to correct the evident Board error 
in ignoring it. ! 

(1) Motivation. General Counsel’s attempt to prove un- 
lawful motivation by the familiar means of proving the 
employer’s general anti-union animus through background 
material failed utterly. 

As we have already noted, Deaton’s conversation with 
foreman Gray occurred about July 19. Gray did not imply 
on June 12 that Marshall’s layoff was due to Union activity. 
Collier’s testimony concerning Yancey’s request for a re- 
port is the only possible instance remaining and predating 
the layoff. It is insufficient, standing alone, if taken as fact, 
to support an inference that NuTone was motivated by 
anti-Union animus at any time, particularly in J une—the 
erucial period. There is nothing in the record which cred- 
ibly or sufficiently proves such an inference by a preponder- 
ance of the evidence. It must also be remembered that 
NuTone employed about 700 employees in 25 to 30 depart- 
ments with a supervisor over each (R. 75) (I. R. p. 2, 1a 
24, 25), and the single credible mid-May, and the other 
incredible statement of June must be buried and lost in 
the totality of the positive evidentiary considerations which 


| 
| 
1 
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show a complete lack of anti-union animus on the part of 
NuTone. 

There is much in the record pointing positively to a lack 
of such animus. For example, after Laymons testified in 
chief that she had had ‘‘just one’’ conversation with Milli- 
champ, she was called in rebuttal to testify to another 
conversation with the same supervisor. When Laymons told 
Millichamp that her son had distributed literature outside 
the plant on June 11 ‘‘Millichamp assured Laymons that 
the Company did not lay off anybody for that.’’ (I. R. p. 4, 
11. 3, 4). In addition, there is a piece of evidence ignored 
by both Trial Examiner and Board relating to the second 
incident when Millichamp observed Laymons wearing a 
Union button; as to this Millichamp declared ‘‘It didn’t 
make any difference to me. I don’t care what she was”’ (R. 
886). 

Furthermore, CIO buttons were worn by employees in 
the plant during the campaign period, but the record shows 
that no supervisor said or did anything coercive with re- 
spect to them (I. R. p. 4, 11. 15-29 and 31-46). NuTone 
issued no literature prior to June 11 dealing with the 
Union. All of the literature issued thereafter by it was 
held to be non-coercive in content. NuTone did not unlaw- 
fully, or for the purpose of suppressing self-organization, 
promulgate its no-distribution rule and it consented to the 
election (R. 186). 

(1) (a) NuTone’s Genuine and Lawful Motive. The three 
women were laid off June 9. The Trial Examiner found 
that NuTone had no knowledge of their Union activity 
at the time, and that the layoff was economic and made 
for the reasons asserted by NuTone. As the Examiner 
stated, the issue is whether NuTone failed to recall them 
because they had created a scene in Mann’s office on the 
evening of June 9, or because the failure to recall was 
motivated by knowledge ‘‘acquired shortly after the layoff”’ 











| 
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of their Union membership and activity (I. R. p. 7, u. 
18-32). 

NuTone asserted through its Director of Industrial Re- 
lations, Henry Mann, that the reason for refusing recall 
was the scene created by them in Mann’s office during 
which abusive language about Mr. Corbett and the company 
was used. Mann must have had a strong impression of this 
scene and the language employed could not have failed to 
arouse his just resentment. The reason asserted by Mann 
was by no means flimsy. | 

The layoff incident occurred in three segments; one in 
the department when their supervisor announced the lay- 
offs; the next, the scene in Mann’s office; and the last, as 
they left the office. 

All three indicated that the layoff was quite ae 
Marshall testified that they got two checks in the depart; 
ment, which indicated to her that she was fired. She was 
angry, she said. Feelings of hurt and resentment must 
have developed before all three together went to Mann’s 
office to find out ‘‘why they were laid off.’’ 

Mary Holden worked in the same area under Fisher 
(R. 555) as Marshall. Virgie was angry (R. 538) and 
referred in a loud voice to that ‘‘god-dam Fisher”’ (R. 557), 
Holden said Virgie ‘‘cusses quite a bit’? (R. 567). Arlene 
Lindley also worked in the department. She testified (R, 
588) that Virgie referred to her foreman as that ‘‘god- dam 
Fisher’’ in a loud voice (R. 589) at the time of layoff, 
Alma Patton also testified (R. 608) that, at the time of 
layoff, Virgie said: ‘‘I knew when they sent me up here 
that god-dam Fisher would get rid of me.’’ See I. R. p. 7, 
11. 37-49. | 

From there the three of them went sizzling to Mann’s 
office, where he said they used profanity directed at the 
company and its president. Marshall admitted calling 
Mann a ‘“‘liar.’’ Mann characterized the conversation as 
heated and overlapping. | 

| 


i 
| 
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Mann testified positively that he heard Charlottie Puckett 
eall foreman Fisher and president Corbett ‘‘bastards’’ 
while addressing Mann in the office (R. 163, 164); and 
heard her say that ‘‘it was a god-dam lousy place to work’’ 
and that it (the layoff) was a ‘‘damn dirty trick to beat 
her out of her vacation pay’’ (R. 164), during this five- 
minute (R. 166) heated and overlapping conversation (R., 
167), which, in fact, had followed a disturbance thereto- 
fore created by them in front of Mann’s assistant in his 
outer personnel office (R. 166, 167). He also testified that 
Marshall called Fisher and Corbett ‘‘sons of bitches’? and 
*“bastards’’ and that she said that the layoff was ‘‘a god- 
dam dirty trick to cheat her out of her vacation pay”’ (R. 
170), during the course of a conversation so ‘‘mixed’’ 
(R. 171) that he could not tell whether the ‘‘cussing came 
first or last’’ (R. 176). During all this while, he was trying 
to pacify them by assuring them that they would get their 
vacation pay and by stating that the layoff was temporary 
(R. 170). He said that he ‘‘backed out’’ as quickly as he 
could ‘‘because of the unpleasantness of it’? (R. 171). 

Obviously, Mann must have gained a strong impression 
when the three girls came slam-bang into his office and, 
in a conversation led by Marshall and seconded by Char- 
lottie Puckett, heatedly and profanely condemned the com- 
pany, their foremen and its president; denounced its motive 
for the layoff without cause, and called it ‘‘god-dam lousy 
place to work.’’ Despite his efforts to pacify them, the 
scene must have been decidedly unpleasant. Obviously, too, 
Mann had just cause for resentment against all three of 
the girls. 

The Trial Examiner’s credibility finding that only Mar- 
shall? used profanity here does not in the least detract 


1 We have serious doubt as to whether the finding that Charlotte did not 
use profanity is fair. In our Statement of the Case, we relate the use of 
profanity by her which is so much worse than “bastard” and “son of a bitch,” 
that it should have been concluded that she swore as Mann related. 
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from the strong impression that Mann must have gained. 
We say that he made that finding purposefully to subtract: 
from the content of the conversation and thus to lessen its, 
impression upon Mann as motive for refusing recall. ! 

The record shows that the general impression of anger 
and profanity lasted until the very end of the conversa-; 
tion. Marshall (R. 379) replied to a question whether she 
could state if either of the Pucketts had left with her: “I 
suppose Lottie and Della, but I was so angry I just turned, 
and walked out the door.’’ At that moment, along came 
the sisters Flanelly and Bolton who drove home together) 
after work. Flanelley testified that, as she was leaving, 
Marshall came out of the personnel office and that her, 
attention was attracted by Virgie’s cussing ‘‘that son of a) 
bitch!’’ Irma turned around and asked ‘‘ What is the mat- 
ter?’’ and Virgie replied ‘‘That son of a bitch Fisher laid 
her off’? (R. 644, 645). Flanelley’s sister was with her. 
The sister testified to the same events and words, adding 
that she saw Mr. Mann in his office (R. 655). Also, Carolyn 
Essert testified that, as she was passing Mann’s office that 
afternoon, she saw Mann’s back and ‘‘several’’ other people: 
in it, including Marshall. She heard Marshall say 3 AT 
get even with that god-dam son of a bitch if zt ts the last; 
thing I do’’ (R. 672). This piece of evidence, which was; 
totally ignored by the Trial Examiner and the Board, shows 
strong motivation and bias to be considered in evaluating) 
her testimony as to later, crucial events. | 

Only a man of stone would not have resented such an 
occurrence as this. And that strong resentment is just as 
relevant and important a piece of evidence as any other in 
the case. Yet it was totally ignored both by the Trial 
Examiner and the Board. | 





i 





Obviously, this occurrence provides an unquestionable 
motive for refusal to recall these employees in any field 
outside a Labor Board case. We contend that a clear pre- 
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ponderance of the evidence as to knowledge is necessary if 
the evidence as to lawful motivation is to be disregarded. 
And that clear preponderance, we say, must be established 
by evidence directly bearing upon knowledge, for there is 
no other substantial evidence supporting an inference of 
anti-union animus for NuTone’s actions. ‘‘Where the 
Board could as reasonably infer a proper collateral motive 
as an unlawful one, the act of the management cannot be 
set aside by the Board as being improperly motivated.’’ 
NLRB v. Huber & Huber Motor Express, 223 F. 2d 748. 
NLRB v. Blue Bell, Inc., 219 F. 2d 796. Farmers Coopera- 
tive Co. v. NLRB, 208 F. 2d 196. 


(2) Knowledge. The crucial dates as to knowledge are 
readily apparent; there was no knowledge of their activity 
on the afternoon of June 9, and the last shred of evidence 
bearing upon knowledge is dated June 12. If there was 
discrimination, the act of discrimination must have oc- 
curred before June 23, when others were recalled; and the 
subsequent events recited by the Board are immaterial. In 
no event does the record show by a preponderance of the 
evidence that NuTone knew of their Union activity and 
membership. 

The inference as to knowledge as to all three women 
depends in very large part upon the DeAngelis-Marshall 
conversation of the night of June 9. Unless that is fully 
accepted, the rest of the evidence is conjecture. If the 
inference is to be drawn, it must be made in these stages: 
First upon Marshall’s uncorroborated testimony as to her 
conversation with DeAngelis on the matter of the Pucketts; 
next, DeAngelis’ extremely vague testimony as to her recol- 
lection as to what Marshall told her; next, DeAngelis’ 
extremely thin testimony as to what she voluntarily told 
Millichamp; and the fact that there is no record evidence 
whatever that Millichamp told anyone about her conversa- 
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tion with DeAngelis so as to have it reach Mann, the person 
who actually effected the discharge. | 

Before General Counsel called Marshall, he had De- | 
Angelis testify that she told Millichamp everything Mar- | 
shall had to say (R. 331). Then within this framework of | 
‘ceverything,’’ he calls Marshall to testify that she told | 
DeAngelis that all three had signed Union cards (R. 384). | 
We propose a detailed examination of the testimony of | 
Marshall and DeAngelis from the point of view of the | 
probability that DeAngelis told Millichamp anything about | 
the Pucketts. ! 

Marshall, it must be remembered, is the woman who | 
foully vowed ‘‘to get even with that god-dam son of a bitch | 
if it is the last thing’’ she did. She is the woman who foully | 
berated every NuToner, man or woman who, by opposing | 
the Steelworkers, opposed her. She is the woman, who | 
time to time and under oath, incredibly (as the Examiner | 
found) denied numerous uses of profanity and obscenity. | 
She is a determined woman who cares not what she says | 
if she gets what she wants and most of all she wants to | 
visit a reprisal upon NuTone. ! 

As to the night of June 9, Marshall testified that she | 
said to DeAngelis (R. 384) that ‘‘We’ve got our cards | 
already signed, we had them signed before we was laid off.’’ | 
She is making sure of two things here; namely, that the | 
three women had signed cards and that they had been ! 
signed before the layoff. Marshall testified that she opened | 
this conversation with DeAngelis by saying ‘‘I guess you | 
know what they’ve done to Lottie and Della and I.’? How | 
could Marshall assume that DeAngelis should know of their | 
layoff? Marshall and DeAngelis did not work in the same | 
department. They are not friends or relatives. The layoff | 
occurred at quitting time and DeAngelis obviously worked | 
the day shift. The quitting time of the plant was 4:30 | 
P.M. It was after 4:30 that the three girls went to Mann’s | 
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office. Why should Marshall ‘‘guess’’ that DeAngelis knew 
about these three laid-off women? Since the layoff had 
occurred but a few hours before, there is no reason whatever 
why DeAngelis should know of it. Why should Marshall 
mention three names when nine employees were laid off? 
There is only one reason for these names, and only these 
names, to be worked into the conversation; namely, to ex- 
pand upon a real incident to the extent of multiplying it 
by three. 

We submit that Marshall should not have been credited 
on the matter of the names of the two Pucketts. But even 
assigning her credibility to the full here, the next step— 
DeAngelis’ retaining in her mind the entire conversation 
to the last detail—is hard to take. 

It should be borne in mind that Marshall testified that 
DeAngelis ‘‘was in a hurry to get dressed, and she said 
that she was going to Moonlight Gardens’’ (R. 384, 11. 7-8). 
When a young girl is in a hurry to get dressed to go out, 
she has her mind on that—not on a matter like the one here 
at hand in which she was so obviously uninterested as to 
toss the Union card away immediately. In consequence, 
what she retained in her mind must have been far less than 
if she had been intensely interested in the subject matter 
and had taken time to listen to Marshall. 

‘We pass to DeAngelis’ testimony. It is highly significant 
that General Counsel did not ask her at all whether Mar- 
shall had named the two Pucketts. Instead, he ridiculously 
relies on the ‘‘everything’’ framework. This is too mathe- 
matically rounded and abstract to be a substitute for solid 
fact. DeAngelis did not testify as to anything approaching 
a report of the Pucketts’ names to her supervisor on June 
10. This is the only possible evaluation of her recorded 
testimony, keeping in mind throughout that she ‘‘was in 
a hurry.’’ She testified that she knew Marshall, that Mar- 
shall and Sowder (a staff representative of the Steel- 
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workers) came to her home in connection with a union. This | 
happened on a Tuesday night, before the handbills were | 


passed out (R. 327). She testified that Marshall asked her 
to sign a card; that she replied she would sign no cards 
unless she talked the matter over with her family; that 
Marshall answered that she was old enough to make up her 
own mind and that she rejoined, persisting in her desire 
to be off to Moonlight Gardens, that she would think it 
over. She went on to testify that Marshall argued that if 
‘Mr. Corbett had treated me as dirty as he did her I 


wouldn’t have to think it over’’ (R. 328). Here it is plain | 


that Marshall is arguing her own individual case and no | 


more. 


The Trial Examiner had the crux of the matter in mind | 


here. He probed: 


Question: **Was that before or after the Pucketts were | 


laid off?’’ 


General Counsel had in mind keeping the witness on the | 


desirable track. He threw in: ‘‘And Marshall?’’ 


But the Trial Examiner wants the facts, not suggestions, | 


and he repats his question: 





‘‘Was that before or after the Pucketts were laid off 977 


The witness replied: “‘7 don’t recall’’ (R. 328). ! 

We contend that DeAngelis’ answer to this question indi- | 
cates that Marshall did not mention the Pucketts in that 
conversation. But in any event, DeAngelis, in testifying | 
to her conversation with Marshall, puts nothing in the! 
record of the Pucketts’ names. | 

The next step is the report to Millichamp. As to this, | 
DeAngelis says that she called Millichamp over and ‘‘told' 
her that Virgie had been at my house and I just told her 
what Virgie said to me’’; that Virgie had asked her to sign’ 
a card, but did not mention which union (R. 330) and that: 
she had thrown the card away. She persists in saying: 
that she told Millichamp and that Millichamp had neither! 
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begun the conversation nor had asked questions. This is 
a very simple, short report on a situation where one em- 
ployee endeavored to sign up another. DeAngelis told 
Millichamp nothing more than that Marshall, in company 
with the named union organizer, had asked her to sign 
the card of an unidentified labor organization. 

DeAngelis’ report to Millichamp did not involve the 
Pucketts. To cite the Trial Examiner (R. 401), General 
Counsel did not ‘‘get in the back door something that 
Virgie did not say and DeAngelis on that account did not 
remember.’’ We also refer to the General Counsel’s ad- 
mission, found at R. 400, who, when he was attempting to 
have the Union organizer testify as to the conversation 
with DeAngelis at her home said: ‘‘Virgie Marshall testi- 
fied that when she spoke to Rose DeAngelis she told Rose 
DeAngelis that she and the two Pucketts, mentioned by 
name, had been laid off and were supporting the Union. 
That was something that hadn’t been remembered or some- 
thing that had not been distinctly testified to by Rose 
DeAngelis, so it is a further detail and I believe that is 
significant.’’ 

On June 12, Marshall’s participation in the June 11 
distribution of literature was reported to Millichamp in 
the morning of that day by Laymons. Only Marshall was 
named (I. R. p. 3, ll. 59-62; p. 4, ll. 1-4). To summarize 
then, on June 12, the Board’s case on knowledge depends 
solely upon two unrelated incidents involving Marshall 
alone which had come within the ken of the same first-level 
supervisor; and upon Gray’s unconnected, isolated com- 
ment to the incredible Hattie Laymons. 

The Board may not assume that a first-level supervisor's 
knowledge is automatically passed on to her superior. A 
venerally evidenced clear anti-union animus may help to 
support such an inference, but there is no such animus here. 
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We have already disposed of Gray’s remark to Laymons 
as being in the realm of speculation. Millichamp received 
the information on both incidents involving Marshall alone, 
not as a result of any interrogation on her part, but because 
DeAngelis voluntarily talked to her, and because Laymons 
was emotionally upset for no reason appearing which 
stemmed from company action. Millichamp’s attitude is 
shown by her remarks to Laymons that ‘‘the company did 
not lay off anybody for that’’; and that ‘‘she did not care 
what she [Laymons] was.’’ Laymons’ wearing of the 
Union button ‘‘didn’t make any difference’’ to Millichamp, 
Millichamp’s attitudes in particular are enough to outweigh 
any assumption that she might have gossiped to Mann 
about Marshall. Whatever feeble basis there may be for 
an inference that either of these supervisors reported to 
Mann (the person who decided that they were not eligible 
for recall) is clearly negated by the following FEES 
and answer (R. 169): 
‘‘Trial Examiner: Did anything happen concerning the 
case of these three ladies between the morning of the 10th 
and 12th, when you made wee notation? | 
‘‘The Witness: ‘‘No, sir.’ | 
Here Mann is plainly denying the receipt of knowledge 
possessed by either of the first-level supervisors concerning 
Marshall. | 
Subsequent events cannot help the Board in the inference 

it would draw. On June 15, Mann had no reason to inform 
the Ohio Bureau of Unemployment Compensation that the 
girls were not eligible for recall because NuTone’s liability 
could not have been affected in any way under the Ohio 
law. Furthermore, he was not bound to inform the three 
girls that they were not eligible for recall in any ease. He 
may have had various reasons for not telling them that. 
He may simply have wanted to avoid a further argument 
which might bring more vituperation from them. 





| 
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In summation of this issue, General Counsel has not 
proven this case by a preponderance of the evidence. There 
was no anti-union animus shown on the part of NuTone, 
and Millichamp in particular was definitely neutral. Mann 
had a genuine and strong motive for not recalling the three 
women and that motive has not been proven to be pretext 
by the speculative evidence relating to Mann’s knowledge 
of Marshall's activity, especially since neither he nor any 
other supervisor out of a total of 30, including Millichamp 
and Gray, knew anything whatever about the Pucketts’ 
union activity in June. Furthermore, Mann denied unlaw- 
ful motivation. The Board may not substitute its unproven 
charge of unlawful motivation for the strongly supported, 
real and natural motivation which activated him in deciding 
not to recall the three women. The Board’s finding of 
discriminatory refusal to recall is unsupported as to all 
three women and its petition for enforcement should be 
dismissed in this respect. 


ISSUES NOS. 3 AND 4 


Whether substantial evidence on the record considered as 
a whole supports the Board’s finding that Charlottie Puck- 
ett, while distributing union literature outside the plant 
gates, did not use such offensive language as to render her 
unsuitable for reinstatement? 

The argument bearing on this issue will be combined 
with that under Issue No. 4. 

Whether the Board may, under the circumstances of this 
case, deny the normal remedy of reinstatement and full back 
pay to Virgie Marshall on the ground that she used the 
offensive language disclosed by the record to other em- 
ployees, while distributing union literature outside the plant 
gates after NuTone failed to recall her? 
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SUMMARY OF ARGUMENT | 


The Board is empowered by Section 10(c) of the Act to 
order reinstatement and to take such other action as will 
effectuate the policies of the Act. Reinstatement of em: 
ployees who engage in obscene and vituperative language 
would disrupt the employer’s business and discipline in his 
plant. Employees who use such language against other 
employees who are engaging in the exercise of rights guar- 
anteed them by Section 7 of the Act unlawfully interfere 
with the rights of other employees. Employees who violate 
Section 8(a)(1) of the Act should be denied reinstatement. 

| 


ARGUMENT | 

The Trial Examiner’s conclusion, which was adopted by 
the Board, that Virgie Marshall was not entitled to rein- 
statement was based solely on an analogy drawn between 
this case and Efco Mfg. Co., Inc., 108 NLRB 245, wherein 
the Board held that a striker’s remark to a non-striker 
‘‘exceeded the bounds of permissible, and predictable, picket 
line abuse.’’ In neither case did the Board express the 
reasoning that led it to conclude that reinstatement was 
not appropriate. We assume that in so holding the Board 
was simply exercising negatively its prerogative under 
Section 10(¢) of the Act to require an employer to take 
only such action as will effectuate the policies of the Act. 
Under Section 10(c) the Board may require reinstatement, 
but it is also authorized to take other action to effectuate 
the policies of the Act. When the Board refuses to order 
reinstatement the conclusion is inescapable that the with- 
holding will, in the circumstances, best effectuate the pol- 
icies of the Act. | 
The Board’s exercise of discretion with regard to Mar- 
shall’s reinstatement in the instant case is a direct result 
of court imposed limitations on its authorization under 
Section 10(c). In Southern Steamship Company v. NLRB, 


| 
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316 U. S. 31, the Court recognized the breadth of the 
authorization, commented that its exercise could not lightly 
be disturbed, and stated further: 


“*But it is also true that this discretion has its limits, 
and we have already begun to define them. Labor 
Board v. Fansteel Metallurgical Corp., 306 U. S. 240; 
Republic Steel Corp. v. Labor Board, 311 U.S. 7. A 
complete definition of course was not and could not 
have been attempted in those cases. It is sufficient for 
‘this case to observe that the Board has not been com- 
missioned to effectuate the policies of the Act so single- 
mindedly that it may wholly ignore this and equally 
‘important Congressional objectives.”’ 


Thus, the Supreme Court set the pattern for defining and 
limiting the power of the Board to reinstate employees 
under Section 10(c). In the Fansteel case it held that strik- 
ers who engaged in a sit-down strike and thus prevented 
the employer from making a proper use of his property 
were not entitled to reinstatement. In the Southern Steam- 
ship ease the Supreme Court held that the Board exceeded 
its discretion under Section 10(c) by ordering the reinstate- 
ment of seamen whose strike constituted mutiny. In the 
latter case the Court made it clear that a complete defini- 
tion of the Board’s authority under Section 10(¢c) was not 
possible in a single case, but rather must be left to a case 
by case development. 

The Circuit Courts of Appeals took up the task of defining 
the Board’s authority under Section 10(c). In NLRB vy. 
Clinchfield Coal Corp., 145 F. 2d 66, it was held that strikers 
who interfered unlawfully with the employer’s property 
were not entitled to reinstatement. In NLRB v. Perfect 
Circle Co., 162 F. 2d 566, it was held that strikers who 
obstructed a plant manager’s entrance to the plant were 
not entitled to reinstatement. In NLRB v. Kelco Corp., 178 
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F. 2d 578, striking union adherents who engaged in picket 
line violence were denied reinstatement. In that case J udge 
Parker stated: : 


‘Tt was not the fact that employees have been commictell 
of a crime that renders them ineligible for reinstate- 
ment, but the fact that they have been guilty of unlawful 
conduct which would make their presence undesirable 
because of the disruptive effect which it would have 
upon the employer’s business.”’ | 


Thus a point was reached where reinstatement could be 
denied if the employee conduct was such that reinstatement 
of the employee would have a disruptive effect on the em- 
ployer’s business. See Maryland Dry Dock Co. v. NLRB, 
183 F. 2d 538. In NLRB v. Longview Furniture Co., 206 
F. 2d 274, the Court, after reciting the development of the 
doctrine that the Board’s right to reinstate strikers must 
be limited to those instances where reinstatement will 
effectuate all the policies of the Act, and the successive lim- 
itations placed on that power by the courts, said: | 


‘‘We think it equally clear that the Act does not 
protect them in using insulting and profane language 
calculated and intended to publicly humiliate and de- 
grade employees who are attempting to work in an 
effort to prevent them from working.”’ 


The Court in that case also held that: 


| 
‘... From the standpoint of discharge or reinstate- 
there is no difference in principle between engaging in 
acts of violence and using profane and insulting 
language towards fellow employees in an effort to drive 
them from work i 
Thus language of the nature proscribed in Longview 
becomes a verbal act which is equated with acts of violence. 


| 
| 
| 
| 
| 
} 
| 
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Each is calculated and intended to prevent fellow employees 
form working, and is an unlawful interference with the 
rights of those employees. 

On the basis of Longview, the Trial Examiner in Efco 
Mfg. Co., Inc., 108 NLRB 245, held that an employee, who 
ascribed to a fellow employee ‘‘the capability of committing 
an act so foul as to be unmentionable,’’ was not entitled 
to reinstatement because the presence of the employee in 
the plant: 


| **... would have a disruptive effect on Respondent’s 
business as the result of the feelings and antagonisms 
thereby engendered; and to reinstate Fulford could not 
reasonably be said to be proper action to effectuate 
the policies of the Act.’’ 


The Board in Efco, declined to pass on the Trial Exam- 
iner’s interpretation of the Court’s decision in Longview, 
but agreed with the finding that Fulford’s remark exceeded 
‘‘the bounds of permissible, and predictable, picket-line 
abuse and warranted the Respondent’s refusal to reinstate 
him upon his application.’’ The Board’s hesitancy in adopt- 
ing the Trial Examiner’s interpretation of Longview is 
understandable in view of the fact that while that interpre- 
tation is inherent in the Longview decision, the decision 
itself is much broader as will be explained more fully 
hereinafter. 

For present purposes suffice it to say that the Board in 
Efco, for the first time, chose to follow the lead of courts in 
denying reinstatement to an employee whose conduct was 
such that his employment would have had a necessary tend- 
ency to disrupt discipline and interfere with the employer’s 
business. Nor was it difficult for the Board to come to that 
conclusion in the light of court precedents, and in view 
of the fact that it was well established Board doctrine to 
deny reinstatement to employees who had engaged in acts 
of picket-line violence. If profane and insulting language 
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are verbal acts of a similar nature, denial of reinstatement 
for their commission is reasonable and proper and in keep- 
ing with the Congressional mandate to effectuate all the 
policies of the Act. | 
The Board extended the doctrine of limitation further 
in B. V. D. Co., 110 NLRB No. 206, wherein it held that 
discriminatorily discharged employees who continued to 
picket during strike violence, committed by identified and 
unidentified pickets or by strike sympathizers, were not 
entitled to reinstatement or back pay, whether or not they 
participated in or expressly authorized the violence since 
they invited and accepted benefit of it by continuing to 
picket and took no steps to disavow the violence. The 
decision is significant for two reasons: first, because it lays 
down the rule that employees do not actually have to commit 
unlawful acts before they can be denied reinstatement; and 
second, because it lays down the rule that employees do 
not have to be engaged in a conspiracy to commit violence 
or interefere with rights before they can be denied rein- 
statement. 
On the basis of all the foregoing, it is respectfully sare 
mitted that, under the circumstances of this case, the Board, 
in keeping with court precedents and its own rules, prep: 
erly denied reinstatement and back pay to Virgie Marshall. 
However, Respondent submits that in addition to the réa- 
sons already given in support of the Board’s holding on 
this issue, there is another and compelling reason for deny- 
ing reinstatement to Virgie Marshall, and that by the same 
token and for exactly the same reason the Board erred in 
refusing to deny reinstatement and back pay to Charlottie 
Puckett. That reason is found in the decision of the Fourth 
Cireuit in NLRB v. Longview Furniture Co., 206 F. 2d 274, 
wherein the Court, after reciting acts of strikers that were 
not protected, stated: 
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‘*We think it equally clear that the Act does not pro- 
tect them in using insulting and profane language cal- 
culated and intended to publicly humiliate and degrade 
employees who are attempting to work in an effort to 
prevent them from working. They are no more privi- 
leged to infringe upon the rights of fellow employees 
than upon the rights of the employer.’’ (Emphasis 
ours.) 

Both Marshall and Charlottie Puckett directed profane 
and insulting language at fellow employees in an effort to 
prevent those employees from exercising their right to re- 
frain from exercising the positive rights guaranteed them 
by Section 7 of the Act. 

To dispose of the language issue first it should be noted 
that in the Longview case the Trial Examiner found (100 
NLRB 336) that the profanity and insulting language in- 
volved was ‘‘trash, low down trash, damn women, scabs, 
damb scabs, low down scabs, yellow scabs, crummy scabs, 
damm bitch, son-of-a-bitch, damn son-of-a-bitch, scabby son- 
of-a-bitch.’’ All the foregoing are mild by comparison with 
the epithets and filth Marshall and Charlottie Puckett di- 
rected at their fellow employees. Marshall’s mouthings 
have been detailed previously and need not be repeated. 
Puckett’s invectives while not as frequently directed at 
employees, are fully as lurid and certainly worse than any 
used in the Longview case. Puckett called NuTone’s presi- 
dent a ‘‘son-of-a-bitch’’ in the presence of other employees 
(R. 832); she called a group of employees ‘‘God damn 
shits’? and on another occasion she called a fellow em- 
ployee a ‘‘suck-ass,’’ and likened her in that respect to the 
‘‘rest of the girls’’ (R. 888). 

This case is precisely parallel to the Longview case. 
There the employee right infringed upon was the right to 
engage in concerted activities. Here the employee right 
infringed upon by Virgie and Lottie* is the right to re- 


1 Charlottie Puckett was called “Lottie” by her fellow workers. 
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frain from exercising the positive rights guaranted by Sec-' 
tion 7. In both cases profanity and insult were used to 
publicly degrade those employees who were the unwilling’ 
recipients of the profanity and insult. In both cases the 
profanity and insult were calculated and intended to have 
the effect of driving the recipients into not exercising a) 
lawful right. In both cases the presence of those employees| 
in the plant who had publicly humiliated and degraded 
other employees would disrupt Respondent’s business and 
make in-plant discipline an extremely troublesome problem. 
In this case as well, reinstatement will not effectuate the 
policy of Section 10(c) and of the Act generally; on the 
contrary, reinstatement would not only not ‘‘effectuate any 
policy of the Act but would directly tend to make abortive 
its plan for peaceable procedure’”’—the procedure in this: 
ease being one of determining the question of representa- 
tion in a peaceful, reasonable manner. | 

Nothing is more certain in this record than thai as the 
election campaign drew to a close the intensity of the drive 
and opposition was heightened by the fact that neither side 
could see or confidently claim ultimate victory. Virgie and’ 
Lottie could see that the NuToners were the primary ob-| 
stacle to CIO victory, and such a conclusion must have been’ 
consciously reached and acted upon. The NuToners pamph- 
lets were striking home. Nothing was more imperative in 
the minds of the two girls than to stop the NuToners. Mak-| 
ing the comment on the method chosen that it was far from 
a reasoned discussion, it is clear that Virgie and Lottie 
embarked on a course of insult, profanity and public humil- 
iation as a method of eliminating or at least reducing the 
effectivenes of the NuToners. How better to stop them 
than to make the passing out of pamphlets a so-completely 
humiliating experience as to render its voluntary repeti- 
tion unlikely? ! 
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That the two girls were not provoked is equally clear. 
The credible testimony establishes that the NuToners nei- 
ther baited nor insulted any of the Union people passing 
out pamphlets. The Trial Examiner found that Marshall 
‘‘was the leader and provocatuer’’ in the use of such lan- 
guage and the record shows that no one provoked Puckett 
on the occasions when she indulged in profanity and insult. 

If not casual and not provoked what other purposes could 
be served by such pointed language than to discourage Nu- 
Toner opposition? Its intended effect was to prevent the 
employees in the NuToner group from exercising their 
negative right under Section 7 of the Act. That the rights 
of employees are infringed by fellow employees is no less 
violative of the Act than where committed by the employer, 
and unlawful activity of this nature provides legal and suffi- 
cient grounds for refusing to reinstate the offending em- 
ployees, as held in the Longview case. 

The Respondent urges upon the Court that reinstatement 
of Virgie and Lottie would disrupt Respondent’s business, 
which it is entitled under the law to protect by maintaining 
plant discipline; would be a recommendation which would 
disregard or condone their clear violation of the rights of 
fellow employees, and, thus, from two points of view would 
not effectuate the policies of the Act. 

‘We want to point out in passing, that the Court in Long- 
view remanded the case to the Board for further findings 
as to whether the strikers involved were engaged in a con- 
spiracy to interfere with the rights of the non-striking em- 
ployees. It is difficult to understand why a finding of con- 

 spiracy was necessary since it seems clear that one & two 
employees, acting individually, can effectively violate rights 
of other employees. However, since that remand, the Board, 
in the B.V.D. case has held that the establishment of a 
conspiracy among strikers to commit violence is not neces- 
sary before they can be denied reinstatement. Since there 
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is ‘‘no difference in principle between engaging in acts of 
violence and using profane and insulting language towards | 
fellow employees’’ we respectfully submit that a showing | 
of conspiracy was not a necessary condition precedent to 
the denial of reinstatement and back pay for Marshall and | 
Puckett. 

The Board’s order was correct in denying reinstatement | 
to Marshall and should not be disturbed by the Court. The 
Board should have denied reinstatement and back pay to 
Charlottie Puckett, and in this respect its order should not: 
be enforced. 





ISSUE NO. 5 : 

Whether an employer commits an unfair labor practice 
if, during a pre-election period, it enforces an otherwise, 
valid rule against employee distribution of union literature 
in the plant, while, during that same period, itself distrib- 
uting non-coercive anti-union literature within the plant 
in a context of other unfair labor practices, committed 
prior to the election period and thereafter? | 

Before turning to the precise questions presented under 
this issue, we want to state at the outset that this case 
does not involve any ‘‘access’”’ problem in fact. The plant 
is on a public street in Cincinnati; there is no fence; em- 
ployees before and after work were given handbills by 
employee and non-employee organizers, and the employees 
in full accordance with law were permitted to and did 
solicit membership orally, on the premises, during non- 
working time including the rest period in each half-shift. 

We also want to impress upon the Court at the outset 
the scope of the rule in question. First, a reading of the 
rule (G. C. Ex. 8) shows that it, by its terms, applied only 
to employees who were in the voting unit. It was addressed 
to ‘‘all foremen’’ and warned ‘‘all employees—whether 
they are for or against the Union—that”’ in-plant distribu- 


tion was not to be engaged in by employees. Secondly, it 
| 


| 
| 
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did not include NuTone management. As found by the 
Board, NuTone prior to the campaign period had distrib- 
uted its literature to employees in the plant. That fact 
and the later publication of the rule relating to employee 
distribution make it clear that NuTone did not at any time 
intend to restrict its own activities in this regard. Further- 
more, the Court should note that the rule was obviously 
intended to be in effect only during the remainder of the 
campaign period. 

With these qualifying factors in mind we turn now to 
the precise questions presented under this issue. The first 
such question is whether NuTone committed an unfair 
practice by lawfully prohibiting in-plant distribution of 
literature by its employees during a campaign period, while 
it reserved to itself and exercised the privilege of distrib- 
uting non-coercive literature in the plant during the cam- 
paign period and before and after the period? The second 
question is whether the commission of unfair practices 
before and after, but not during, the campaign period con- 
verts the otherwise lawful distributions into an independent 
unfair practice. We argue the two questions in the order 
presented. 


SUMMARY OF ARGUMENT 


Question 1. Discrimination against a union is not illegal; 
there must be interference with employee rights under 
Section 7 to support a conclusion of law violation. 

Nutone’s no-distribution rule was valid. It did not violate 
the rule when it distributed literature because the rule 
applied to employees, not to the management. Its purpose 
and motive in promulgating the rule were lawful. 

The combination of employer distribution and denial of 
the same privilege to employees did not have an unlawful 
effect because there were ample avenues of communication 
for the free exchange of ideas. 
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Question 2. Section 8(¢c) confers an immunity upon non- 
coercive speech, whether oral or in print. 


ARGUMENT 

We realize, of course, that the Steelworker’s best hope 
on this issue is to advance Member Murdock’s arguments 
in his dissents in NuTone and Livingston Shirt Corpora- 
tion, 107 NLRB 400, arguments which are epitomized by 
the words ‘‘discrimination,’’ ‘‘discriminatory enforce- 
ment,’’ and ‘‘discriminatory motive.’’ These are qoaced 
and partisan words to be examined with care. We contend 
however that those arguments have no application here 
because discrimination against a union is not the heart 
of this issue. For, if this Court is to decide that the Board 
was required on the facts to conclude that there had been 
a violation of law, it must rest its decision solely upon a 
violation of Section 8(a)(1). That Section provides that 
an unfair practice is committed when an employer inter- 
feres with, restrains or coerces employees in the exercise 
of rights guaranteed them by Section 7. Only employees 
are guaranteed rights by Section 7—not labor organiza- 
tions. Judge Miller, in his concurring opinion in NLRB v. 
F. W. Woolworth Company, 214 F. 2d 78 (CA-6 1954), 


recognized and stated this principle in the following terms: 


‘‘Refusal to permit the union to use the employer’s 
property during working time for union purposes, 
although used by the employer for anti-union purposes, 
may be discrimination against the union, but I do not 
construe it as illegal discrimination prohibited by the 
Act.’” ! 

That case involved a retail store’s rights to prohibit 
employee solicitation in selling areas, to speak on company 
premises and time and to deny a union an opportunity to 
reply. All such employer rights were upheld as not violative 


' 
| 
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of law, although the ‘‘discrimination’’ against the union is 
obvious. 

In Marshall Field & Co. v. NLRB, 200 F. 2d 375 (CA-7, 
1952), the Court’s denial of enforcement of portions of the 
Board’s order put the stamp of approval upon the man- 
agment’s exclusion of union organizers from selling areas 
and cafeterias used only by employees during their off 
hours; and upon management’s prohibition of oral solicita- 
tion by employee and non-employee solicitors in areas 
frequented by the public. Even the Second Circuit’s deci- 
sions in Bonwit Teller, Inc. v. NLRB, 197 F. 2d 640 and 
NLRB v. American Tube Bending Co., 205 F. 2d 45, permit 
discrimination by an employer against a union. In Bonwit 
Teller, the Court said that if the employer should abandon 
his valid no-solicitation rule, it would be permissible for 
him to speak on his premises during working time and to 
deny the union an equal opportunity to reply. And, in 
denying the propriety of the ‘‘broad’”’ Bonwit Teller ruling 
of the Board that any employer must accord a union an 
equal opportunity to reply, the Court said that: 


‘‘Nothing in the Act nor in reason compels such an 
‘eye-for-an-eye,’ a ‘tooth-for-a-tooth’ result so long as 
the avenues of communication are kept open on both 
sides.”’ 

In American Tube Bending Co., supra the Court noted 
the existence of an invalid no-solicitation rule. That the 
Court, absent such a rule would have permitted discrim- 
ination by employer against union is made clear by the 
following language: 

‘‘If therefore the Board’s order in the case at bar had 
depended upon the respondent’s refusal, or failure, 
to allow [the union] to address the employees it could 
not stand.’’* 


1The employer operated a factory and his invalid no-solicitation rule 
prohibited oral solicitation by employees on the premises during non-working 
time. 
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That discrimination is not the heart of the matter is! 
apparent even from Member Murdock’s dissent in Living- 
ston. At p. 417, he states in discussing the Bonwit Teller 
case ‘‘that it was the denial by the employer of an equal) 
opportunity to the union to speak which was the act found| 
illegal and not the employer’s speech.’’ Actually, how-) 
ever, it is not the mere denial, an act of discrimination in' 
of itself, that is the violation of law as he explains by! 
saying (p. 415): 





| 

‘‘The anti-union arguments expressed to the employees 

in this instance were of an origin and delivered in a 
locale which necessarily tended to lend them inordinate 
weight. The broad no-solicitation rule which prevented 

the union from exploiting at least the usual methods 

of contacting employees on company premises; the 
commission of other unfair labor practices by the em- 
ployer during the organizational campaign; and the 
proximity of the speech to the election all joined to 
limit severely the circulation of opposing arguments, 
Absent an opportunity, therefore, to hear contrary 
facts and contentions under reasonably equal circum- 
stances, the ability of employees to choose fairly be- 
tween asserting and not asserting their statutory rig ghts 

to self-organization was seriously impaired.’’ (Our 
emphasis. y ! 

As the Court in Bonwit Teller made clear and as is clear 
from many other Board and Court decisions a violation 
of Section 8(a)(1) must consist of interference with em- 
ployee rights. It said that in the circumstances of that case 
the employer’s speech must be equalized by a union’s speech, 
for: | 
. if it should be otherwise, the practical advantage 

to the employer who was opposed to unionization would 
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constitute a serious interference with the right of his 
| employees to organization.’’ (Our emphasis.) ? 


Considering the question as one involving employee 
rights only, it is respectfully submitted that the Board’s 
decision here cannot be upset. It is the Board that is 
charged with the duty of determining whether unfair prac- 
tices have been committed and with the power to fashion 
remedies. Within the statutory scheme, it is given a wide 
discretion. Unless it has been clearly derelict in its duty 
to observe a statutory command; unless it has arbitrarily 
refused to recognize and enforce a right guaranteed em- 
ployees by Section 7, its conclusion that Section 8(a) (1) 
has not been violated cannot be disturbed. That conclusion 
“*is to be accepted [since] it has warrant in the record and 
a reasonable basis in law.’” NURB v. Hearst Publications, 
Inc., 322 U. S. 111, 131. 

The stipulation concedes the validity of NuTone’s rule 
prohibiting in-plant distribution of literature by employees. 
Regardless of concession, the rule is valid according to 
Board finding in this case and Board precedent. 

It is ancient and recent Board doctrine that an employer 
may, absent special circumstances, promulgate and by 
discharge enforce such a rule. Employees do not have a 
privilege derived from rights under Section 7 to distribute 


2\At the risk of belaboring the point, we cite: NLRB v. Monsanto Chemical 
Co.,. 36 LRRM 2506 (CA-9); NLRB v. Babcock and Wilcox, 222 F. 2d 316 
(CA-5); NLRB v. Seamprufe, Inc., 222 F. 2d 858 (CA-10). In these cases, the 
Board sought enforcement of orders requiring the companies to grant non- 
employee union organizers the privilege of distributing literature on company- 
owned parking lots, because the employees were not otherwise sufficiently 
accessible for solicitation and the companies’ denial of that privilege amounted 
to an act of interference which created an impediment to organization in the 
other circumstances of each case. No one in any of the cases asserted a right 
to enter plant premises to distribute literature although, no doubt, the com- 
panies permitted salesmen and other solicitors on plant premises for ordinary 
business purposes. The Courts’ disagreement with the Board’s appraisal of 
accessibility is the reason for their denial of enforcement in each case; they 
said that other avenues of communication provided a sufficient degree of em- 
ployee accessibility. (The Board has been granted certiorari in the last two 
cases.) (Contra: Monarch Machine Tool Co. v. NLRB, 210 F. 2d 183 [CA-6].) 
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literature in the plant. Tabin-Picker & Co., 50 NLRB 928 
(1943). There the Board held that ‘‘In the interest of keep- 
ing the plant clean and orderly, it is not unreasonable for 
an employer to prohibit the distribution of literature on 
plant premises at all times.’’ The phrase, ‘‘it is not un- 
reasonable,’’ implies that it is unnecessary for an employer 
to justify such a rule. The Board made the matter explicit 
in Monolith Portland Cement Co., 94 NLRB 1358 (1951), 
at p. 1366: 


‘‘... He [the Examiner] also found that the May 27 
notice prohibiting the distribution of literature was a 
violation of Section 8(a)(1) because it applied to non- 
working time as well as working time, and there was 
neither a contract waiver nor any evidence of inter- 
ference with production to justify such a rule. 


‘‘Both of these findings are based on the premise that 
an employer’s nondiscriminatory ban on the distribu- 
tion of literature in his plant is circumscribed to the 
same extent, and in precisely the same way, as a ban 
on solicitation, viz., that such a prohibition, absent | 
special circumstances, may not be imposed during non- 
working time because it is deemed to be an unreasonable | 
impediment to self-organization. However, the Board | 
has distinguished distribution of union literature from | 
other forms of union activity, such as solicitation, in | 
this connection. We have held that an employer can | 
lawfully prevent the distribution of literature in the | 
plant proper, even during the employees’ nonworking | 
time, in the interest of keeping the plant clean and | 
orderly, at least where it is not evident that such | 
activity cannot readily be conducted somewhere off the | 
employer’s premises.”’’ * ! 





3The Board cited Tabin-Picker and Co., 50 NLRB 928; North American | 
Aviation, Inc., 56 NLRB 959; The Goodyear Aircraft Corporation, 57 NLRB | 
502; General Motors Corporation, 73 NLRB 74; and Westinghouse Electric | 
Corporation, 91 NLRB 955, in support of its decision and overruled its incon- | 
sistent decisions in American-Book-Stratford Press, Inc., 80 NLRB 914, and | 
Chicopee Manufacturing Corporation of Georgia, 85 NLRB 1439. The Board | 
noted that the company’s purpose in prohibiting literature in the plant was | 
not to suppress self-organization. 
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Neither General Counsel nor the charging party at- 
tempted to show that it was not evident that such activity 
could not be readily conducted somewhere off NuTone’s 
premises.‘ No such showing could have been made; for to 
the contrary, there was ample opportunity to distribute, 
and ample distribution off the employer’s premises. Fur- 
thermore, the Board’s citation of Livingston indicates a 
similarity in degree of accessibility. Therefore, NuTone’s 
rule prohibiting the distribution of literature is valid with- 
out the need of justification by special circumstance. 

Does its own act of distributing literature become such a 
disparate thing that the Board must conclude that an act 
of interference via discrimination has been committed? 

We submit that it does not. In answering this question 
we can point both to a fair motive in the promulgation of 
all the NuTone rules and to the not unlawful effect upon the 
employees’ self-organizational rights. 

Member Murdock’s language on discriminatory motive 
is'so patently wrong that no appellate court would agree 
that there was sufficient evidence to support such a finding 
if made by the Board. The majority clearly rejected the 
Trial Examiner’s findings along this line and properly so 
because the sequence of events could not support such a 
finding. 

‘There is a vast difference in sequence of events here and 
those found in a usual case like The American Thread 
Company, 101 NLRB 1306, where the employer promul- 
gated a rule against the distribution of any literature, re- 
gardless of whose it was; then initiated a violation of the 
rule itself by distributing anti-union literature while re- 
fusing employees a similar privilege. Such a sequence, it 


4 Obviously, the Trial Examiner’s finding that the plant was the most 
effective means for reaching the employees (I. R. 6, 1.36) is not in consonance 
with this Board doctrine; if it has relevance, it must lie in a quasi Bonwit 
Teller concept, with which case he invites comparison. We have referred to 
that case and will again. 























— , 

may be inferred by the Board, demonstrates a purpose and | 
motive to suppress self-organization. | 
> The sequence of events here would require the inference | 


that NuTone desired to proceed in accordance with its | 


> 
‘ rights and duties under the law, and no more. The se- | 
quence: | 
‘ Prior to the organizational campaign, NuTone had .in > 
' effect rules prohibiting posting, soliciting and the distribu- | 
tion of literature on plant premises. Prior to the campaign, | 
and prior to June 11, NuTone itself regularly posted signs | 
throughout the plant and on its bulletin boards, and dis- | 
tributed literature for its own purposes and for charitable | 
» eauses such as the Cancer Fund, the Community Chest ! 


and the Heart Foundation. There is no affirmative evidence 
that these rules were ever intended to apply to the com- 
pany; indeed, NuTone’s customary activities as carried | 
: on prior to the advent of the Union show that the rules | 
were not intended to be self-restrictive at any time. After | 


i the advent of the Union, and at a time when the law was | 
clear that NuTone could express non-coercive opinions | 
through printed material, the distribution of literature to | 
employees in the plant was merely an exercise of the same | 

~ privilege it had exercised before, but lawfully covering a 


new subject matter. | 
3 There are additional indications inherent in the exhibits, 
in evidence that NuTone’s rules were not intended to apply 
to itself. G. C. Ex. 6 is a notice prohibiting posting on, 
company property. The notice was posted on August 5— 
and posted by NuTone (R. 202). G. C. Ex. 7 was issued by 
x NuTone management to foremen on August 10 with instruc-, 
tions that it be posted throughout the plant (R. 203). G. C., 
Ex. 8 contains instructions to foremen for posting, on, 
August 12. Plainly, NuTone was not talking to itself when, 
it prohibited posting; it must have had someone else in, 


Y mind. Just as plainly it was talking only to employees, for 
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all exhibits contain the words, ‘‘all employees,’’ thus ob- 
viously excluding foremen who were not involved in any 
election issue. Therefore, none of these rules was ever 
intended by NuTone to restrict its own activities as carried 
on in the past by management. 

For what purpose did NuTone promulgate these rules 
for employee observance? By August 5, a group of em- 
ployees called ‘‘The NuToners’’ were actively opposing the 
employee and non-employee union organizers’ efforts. The 
opposing forces intensified their efforts day by day until 
the August 19 election which settled the matter for all 
employees. Much literature was distributed between August 
1 and August 19 by both sides. In that situation it was 
reasonable for NuTone to act on the assumption that the 
distribution activities of one side might be extended to 
in-plant premises and that the other would demand an equal 
privilege unless the first actor was denied it. The grant of 
such a privilege to one and the denial of it to the other 
constitutes an unfair practice, quite independently of em- 
ployer distribution or non-distribution. On the other hand, 
if NuTone had permitted complete liberty of distribution 
to both sides, it would have been faced with an intolerable 
situation during the one calendar week of the campaign 
period remaining when, on August 12, it promulgated its 
no-distribution rule. In this dilemma, it established a no- 
man’s zone, namely, the plant premises, to be observed even- 
handedly by all employees, particularly both opposing fac- 
tions. 

That was its only purpose. The conclusion is buttressed 
by another view of the same facts. We have stated that 
both organizational and counter-organizational efforts of 
Union adherents and the NuToners intensified daily from 
August 1 to August 19. The rules were clearly occasioned 
by the intensification of activities which, it may be inferred 
from the nature of the rules as promulgated and their 
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sequence of posting, engendered emotions which, in turn, 
would lead to extension of the activities into the plant. 
Thus, on August 5, the no-posting rule was announced. On| 
August 10, it had become necessary to hold the in-plant’ 
oral campaigning and solicitation within lawful confines;| 
and lastly on August 12, to preserve the neutrality of the 
plant premises by onan distribution of literature 
there. 
Finally, the evidence as to purpose to be found in the 
rules themselves is enough to be conclusive. Each of them 
by its terms applied to ‘‘all employees’”’ and: G. C. Ex. 6 
stated, ‘‘I would appreciate it if all employees—regardless| 
of how they feel about the union issue—would avoid at- 
taching signs to company property’’; G. C. Ex. 7 stated 
that it applied ‘‘to both sides of the union issue’’ (note our 
emphasis—NuTone’s concern was not the Union; rather it 
was the two factions involved in the union issue) ; and G. C. 
Ex. 8 prohibiting distribution by employees ‘‘whether they 
are for or against the union,’’ again a clear indication of 
intent neither to aid nor to hinder either of the opposing 
factions and thus to avoid the dilemma posed above. | 

To put the capstone on the matter, NuTone permitted 
oral solicitation during non-working time thus affirmatively 
indicating its lack of motive to interfere with organizational 
efforts. 

From the true purpose of the rule, there flows further 
support for the contention we have made that NuTone 
never intended to restrict its own posting and distribution 
activities when it announced them. NuTone was not talk- 
ing out of both sides of its mouth at once—both to itself 
and to its employees; it meant that only voting employees 
would hear and heed the rules and itg spoke directly to 
them, alone. 

One more important consideration is the mtended dura- 
tion of these rules. This intendment is to be ascertained by 


| 
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fitting them into their factual context—a situation begin- 
ning with the raising of the representation question which 
brought on the intense campaigning and in consequence, 
the rules, but which ended with finality on the election date. 
The rules were clearly intended to deal with a short period 
and a transitory situation. It cannot realistically be argued 
that they were intended in early August to remain in effect 
after the election, for everyone then expected that the issue 
would be settled thereby. Campaigning could not have been 
reasonably anticipated by NuTone to occur on August 20 
and immediately and continuously thereafter, and none 
did. Therefore there can be no presumption that they con- 
tinued in effect until expressly revoked. They did become 
ineffective automatically on August 19.° 

Therefore, in plain and controlling distinction from sim- 
ilar decisions finding violations of Section S(a)(1), NuTone 
did not discriminatorily enforce its no-distribution rule 
by enforcing it against employees while relaxing it with 
respect to itself, for the rule never applied to it; since it 
did not initiate a violation of its own rule, it may still be 
heard to say that the rule is valid; and since its purpose 
in promulgating the rule was solely to establish a neutral 
zone as between two opposing employee factions, the pur- 
pose for its rules did not disappear when it distributed its 
own literature in the plant. 

Does NuTone’s distribution plus its denial of employee 
distribution have the effect of interference? Cf. Bonwit 
Teller, Inc. v. NLRB, 197 F. 2d 640 (CA-2).° 


5.4 comment before we close this portion of our argument on this issue: 
we are not urging any of the above facts or arguments in the least by way of 
justification by special circumstance for the existence of these rules. The Board 
is entitled to hold a no-distribution rule valid without any justification in a 
situation like this, as it did here and in the Monolith case, The rules are not 
invalid unless justified. On the contrary, they are presumptively valid. 

6 In seeking an answer to this question, we enter a field which is peculiarly 
the Board’s and where its expertise is to be given the greatest weight. We will 
not now argue that this is a purely factual question in an attempt to withdraw 
it from Court review. Probably it is a “mixed question of law and fact,” the 
kind of “question that often arises in the law of torts: e.g. negligence, trade- 
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In this case the Board has not concluded that NuTone’s. 
acts of distribution and denial of distribution privileges to. 
the employees constituted interference. If it had done so, 
the record evidence as a whole would not have supported 
it, for no combination of acts here involved could have: 
had the effect of interference within the meaning of the 
Act. And in order to consider the bases available to the 
Board for making such a conclusion, assuming that the 
Court should be inclined to feel that the Board should have 
so concluded, it is appropriate to review case and statute 





law bearing on this subject. 

In American Tube Bending Co., Inc., 44 NLRB 121, the 
Board, in discussing the effect of the employer’s speech 
to a compulsory audience of his employees, presumed the 
existence of a subjective effect, coercive in nature, upon 
the minds of the employees; it said: | 
| 
‘‘Because of the relationship existing between the 
author of the utterances and the employees, as well as 
the circumstances under which the communications 
were delivered, they attained a force stronger than 
their intrinsic connotation, and beyond that of per 
suasion.”’ 





Such presumed subjective effects were deemed insuffi- 
cient to constitute a violation of Section 8(1) by the Second 
Cireuit. NLRB v. American Tube Bending Co., Inc., 134 
F. 2d 993. To avoid the Court’s decision, the Board in 
Clark Bros. Co. Inc., 70 NLRB 802, stated that it was 
there basing a violation of Section 8(1) upon the compul- 
sory audience concept alone. Then Congress enacted Sec- 
tion 8(c) and in doing so stated that it was overruling the 
Clark case and approving the Second Circuit’s American 
marks, unfair trade, indeed all questions which depend upon what conduct is 
‘reasonable.’ ” Republic Aviation Corporation v. NLRB, 142 F. 2d 193 (1944), 


per Judge Learned Hand. In any event, the question is one within the Board’s 
specialized “acquaintance.” 
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Tube decision. The conclusion is inescapable that Section 
8(c) lessened the area of Board expertise by wringing out 
from the content of Section 8(a)(1) all subjective effects 
presumed to flow from the relationship of speaker and 
hearer, and from the ‘‘captive audience’’ concept. 

And yet we find Member Murdock still clinging to such 
notions. In our quotation from his dissent in Livingston, 
he states that ‘‘The anti-union arguments expressed to the 
employees in this instance were of an origin and delivered 
in a locale which necessarily tended to lend them inordi- 
nate weight.’’ ‘‘Origin’’ is nothing less than the speaker: 
‘*delivered in a locale’’ is still the captive audience, and 


‘‘inordinate weight”’ is his estimate of the subjective effect 
upon the hearers’ minds. Member Murdock will not heed 
the statutory command of Section 8(c). 

The other considerations which he urges in that dissent 


are of no avail. There was no broad no-solicitation rule 
here; the employees were permitted full freedom of asso- 
ciation in their nonworking time for the purpose of solicit- 
ing, passing out Union cards, and discussing among them- 
selves all issues during the entire campaign period. Also, 
NuTone committed no unfair practice during the campaign 
period. 

NuTone exercised its constitutional and statutory right 
of| free speech through the printed word. There was no 
compulsion implicit in the circumstances upon the em- 
ployees to read its literature. They could if they chose 
shove it into their pockets and throw it away later on. By 
any standard, Member Murdock’s or the statute, it is ob- 
vious that a handbill does not take on the ‘‘inordinate 
weight’’ of the employer speaking, with gestures and tones 
of inflection and facial expressions, to his employees in 
his plant on his time. 

If the Board should adopt Member Murdock’s ‘‘equal 
treatment’’ standard to which he refers in NuTone and 
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details in Livingston, including the weight, inordinate or 
reasonable, to be accorded employer utterances, it is patent 
that the Board would saddle itself with the impossible 
task of appraising the weight to be given every employer 
utterance in the plant, whether to one, a few, or all em- 
ployees and whether on or off company time; and if it 
found an ordinate weight on the employer’s side of the 
scale, perhaps added to by some, few, many, significant or 
insignificant, past or concurrent unfair practices; or by the 
presence of valid no-distribution rules, the significance of 
which might be lessened by a valid rule restricting oral 
solicitation to nonworking time—then, against all or any 
combination of these and other factors, the Board would be 
compelled to balance the scale somehow to give the union 
and/or its adherents an opportunity to reply ‘‘under 
reasonably equal circumstances.’’ Those circumstances 
could only be in the employer’s plant on the employer’s 
time, at the employer’s expense. Aside from the fact that 
his ‘‘equal treatment’’ concept ignores all the other ave- 
nues of communication available to a huge and an eco- 
nomically powerful organization like the Steelworkers, with 
thousands of professional organizers, such a standard runs 
afoul of Congressional intent expressed in Section 8(c). 
Cf. Judge Allen’s opinion in the Woolworth case. The 
Board could not and did not condition NuTone’s Section 
8(c) right to distribute literature in the plant by imposing 
an obligation to permit employees or the Union to make 
a follow-up distribution, tit for tat, eye for eye, each time 
NuTone made a distribution. 

Section 8(c) requires an objective test for the ascertain- 
ment of ‘‘interference.’’ And such a test has been forced 
upon the Board by the Courts in the Bonwit Teller, Amert- 
can Tube, F. W. Woolworth and Marshall Field cases and 
in NLRB v. The American Thread Co., 210 F. 2d 381 (CA-5, 
1954), cases which clearly reject the ‘‘equality of treat- 
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ment’’ standard raised by Member Murdock, and in NLRB 
v. Corning Glass Works, 204 F. 2d 422 (CA-1, 1953). 

The test correctly utilized by the Board in Livingston 
and NuTone is: Has the employer taken any action, in all 
the circumstances of each case, resulting in such inade- 
quacy of avenues of communication that there cannot be a 
free exchange of ideas? The circumstances of this case 
require a negative answer to this question. 

We have already referred to the facts which conclusively 
show that the avenues of communication between Union 
and employees, and between employee and employee, were 
wide open. It is impossible to conclude realistically that 
those avenues were so completely closed as to be a serious 
impediment when NuTone, with lawful purpose, promul- 
gated its rules. The Court must bear in mind the Trial 
Examiner’s finding that ‘‘distribution was as effectively 


made from the sidewalk, immediately adjacent as on the 
lot itself’? (I. R. fn. 5). The parking lot was immediately 
adjacent to the plant, which is on a public street. The facts 
show that the union organizers were quite able to contact 


the employees as they came to and left the plant, morning 
and evening. And the right to solicit by ecards and oral 
persuasion was accorded to the employees on their non- 
working time. It is plain that the right of the employees 
to be informed was not hindered by NuTone; that there 
was ample opportunity for the free exchange of ideas and 
that there was no impairment of their ability to choose 
fairly between asserting and not asserting their statutory 
rights to self-organization. 

The second question of the issue, whether the lawful 
exercise of NuTone’s right of free speech can be converted 
into an unfair practice by the Section 8(a)(2) violation 
and by the 8(a)(3) violations (assumed arguendo by us) 
is quickly disposed of. The Board majority correctly states 
that ‘‘The very essence of Section 8(c) is that expressions 
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of opinion cannot be unfair labor practices.’’ See: NLRB 
v. Ray Smith Transfer Co., 193 F. 2d 142 (CA-5, 1951), 
NLRB v. Jackson Press Inc., 201 F. 2d 541 (CA-7, 1953), | 
NLRB v. United Biscuit Co., 208 F. 2d 52 (CA-8, 1953), | 
NLRB v. W. T. Grant, 208 F. 2d 710 (CA-4, 1953), NLRB v. 
Montgomery Ward & Co., 192 F. 2d 160 (CA-2, 1951), NLRB 
v. O’Keefe & Merritt Mfg. Co., 178 F. 2d 445 (CA-9, 1949), | 
NLRB v. Corning Glass Works, 204 F. 2d 422 (CA-1, 1953), 


all of which denied enforcement of Board orders founded | 
on thinking to the contrary. Furthermore, the Congress | 
clearly intended to enact into law the view of the majority | 
when it enacted Section 8(c). The Senate Committee on) 
Labor & Public Welfare said in Senate Report No. 105 on | 


Senate Bill No. 1126 dated April 17, 1947: 








‘‘The Board has placed a limited construction upon | 
these decisions by holding such speeches by employers 
to be coercive if the employ er was found guilty of | 
some other unfair labor practice, even though severable 
or unrelated. (Monumental Life Insurance, 69 NLRB | 
247). ... The committee believes these decisions to be | 
too restrictive and, in this section, provides that if, | 
under all the circumstances, there is neither an ex- | 
pressed or implied threat of reprisal, force, or offer | 
of benefit, the Board shall not predicate any anaing 
of unfair labor practice upon the statement.”’ 





It is respectfully submitted that the Court cannot find 
that the Board erred as a matter of law. Indeed, the Board | 
itself could not properly have concluded that Section. 
8(a)(1) had been violated by NuTone’s distribution of | 
literature during the campaign period. ! 


ISSUE NO. 6 
Whether the Steelworkers has any standing before this! 
Court to petition for review of the Board’s Decision and 
Order in any respect, since it filed no objections in the 
proceedings? 
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On August 25, 1955, the parties entered into a stipula- 
tion as a result of a pre-hearing conference then held. The 


stipulation does not include this issue. On that date there s 
was pending before the Court, NuTone’s motion to inter- q 


vene in Case No. 12,754, which motion stated NuTone’s 

desire as intervenor to contest a charging party’s right, 

when seeking court review, to pick up, further, and be 

given the benefit of objections made by another party “ 
before the Board; in this case, those filed by General Coun- 
sel. On August 29, 1955, the Court granted NuTone’s mo- 
tion to intervene, without limitation. 

Our argument is that the Steelworkers has not the posi- 
tion necessary under Board regulations and Sections 10(e) ~ 
and (f) of the Act to give the Court jurisdiction to hear 
its petition. 

A sentence of Section 10(e) of the Act provides: ‘‘No 
objection that has not been urged before the Board, its 
member, agent, or agency, shall be considered by the Court, v 
unless the failure or neglect to urge such objections shall 
be excused because of extraordinary circumstances.’’ Its 
purpose is to limit and diminish litigation before the courts 
of appeals. This sentence also applies to proceedings 
brought before this Court under Section 10(f). 4 


Summary of Argument 


This provision of Section 10(e) is a jurisdictional lim- 
itation. NLRB v. Cheney Lumber Co., 327 U.S. 385. There 


is every reason why this suggested interpretation of Sec- . 
tion 10(e) should be held to apply to a charging party. ‘ 


Such a party has as a complete a standing before the Board 
and its agent as any litigant, whether respondent employer 
or respondent labor organization, and having equal stand- 
ing as a litigant, should be held to be under the same 
responsibility if he desires to have court review. - 
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After complaint is issued, the charging party has a right 
to appear at the hearing, to call, examine and cross-examine 
witnesses and to introduce evidence as a party (Board rules 
and Regulations, 29 CFR. Part 102, sub-Part A, See. 102.8 
and 102.38). He is entitled to the issuance of subpoenas, to 
notice of petitions for their revocation, and may request 
that orders of revocation and petitions therefor be made 
part of the record, as may any other party (Sec. 102.31[b]). 
He is entitled to enforcement of subpoenas in the name of 
the Board by General Counsel but upon relation of the 
private party (Sec. 102.31[b]); he is entitled to oral argu- 
ment before the Trial Examiner before the close of the 
hearing (Sec. 102.42) and may, as any other litigant, re- 
quest oral argument before the Board (Sec. 102.46[¢]). 

He may file exceptions to the Intermediate Report and 
Recommended Order, with the requirement of service of 
copies upon all of the parties (Sec. 102.46). At this point 
the regulations (sub-paragraph [b] of the same section) 
specifically warn him ‘‘that no matter not included in a 
statement of exceptions may thereafter be urged before 
the Board or in any further proceedings.’’ He may file a 
brief, and proposed findings and conclusions with the Trial 
Examiner, again with the requirement of service upon all 
parties (See. 102.42), as any party may. 

He is entitled to hearing after complaint issued (VEBA 
v. NLRB, 202 F. 2d 546 [CA-3]), which entitlement indicates 
that he is more than a mere prosecuting witness in a com- 
plaint proceeding before the Trial Examiner and the 
Board. He may also petition the appellate court for leave 
to adduce additional evidence after the close of the hearing 

(Section 10[e]). Jacobsen v. NLRB, 120 F. 2d 96 (CA-3). 


And, finally, the charging party has been informed by stat- | 


ute long before he files his charge that he is entitled to 
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review as a party aggrieved, subject, however, to the lim- 
itation of the sentence thereof which we have quoted. 

Thus from beginning to end the charging party has the 
same standing as any other party litigant, and should be 
held to be under the same obligation of preserving its posi- 
tion before the Court by filing objections before the Board 
if it is to litigate any issue before the appellate court, just 
as fully as are respondents. 

The Steelworkers’ petition for review should be dismissed 
in toto. 


CONCLUSION 


To the extent prayed for by NuTone’s answer and on 
the bases for dismissal presented herein, the Board’s peti- 
tion should be dismissed, and its Order modified accord- 
ingly. Express Publishing Co., 312 U. S. 426. On the 
grounds stated in NuTone’s motion to intervene, the Steel- 


worker’s petition should be dismissed in its entirety. 
Respectfully submitted, 


CxHarLtes A. ATwoop, 
GeorcE R. Cassipy, 
2301 Union Central Bldg., 
Cincinnati 2, Ohio, 
Attorneys for NuTone, 
Incorporated. 
Of Counsel: 
Frost & Jacoss. 


October 24, 1955. 
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APPENDIX 


National Labor Relations Act (61 Stat. 136, 29 U. S. C. 
Supp. V, Secs. 151 et seq) 

Sec. 7. Employees shall have the right to self-organiza- 
tion, to form, join, or assist labor organizations, to bargain 
collectively through representatives of their own choosing, 
and to engage in other concerted activities for the purpose 
of collective bargaining or other mutual aid or protection, 
and shall also have the right to refrain from any or all of 
such activities except to the extent that such right may be 
affected by an agreement requiring membership in a labor 
organization as a condition of employment as authorized in 
section 8(a) (3). 


Sec. 8. (a) It shall be an unfair labor practice for an 
employer— 
“‘(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7; 


(c) The expressing of any views, argument, or opinion, | 
or the dissemination thereof, whether in written, printed, | 
graphic, or visual form, shall not constitute or be evidence | 


of an unfair labor practice under any of the provisions of 
this Act, if such expression contains no threat of reprisal 
or force or promise of benefit. 


Ld * * * * * 


Sec. 10. (e) The Board shall have power to petition any 
circuit court of appeals of the United States (including the 
United States Court of Appeals for the District of Co- | 
lumbia, or if all the circuit courts of appeals to which | 
application may be made are in vacation, any district court 
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of the United States (including the District Court of the 
United States for the District of Columbia), within any 
circuit or district, respectively, wherein the unfair labor 
practice in question occurred or wherein such person re- 
sides or transacts business, for the enforcement of such 
order and for appropriate temporary relief or restraining 
order, and shall certify and file in the court a transcript 
of the entire record in the proceedings, including the plead- 
ings and testimony upon which such order was entered 
and the finding and order of the Board. Upon such filing, 
the court shall cause notice thereof to be served upon such 
person, and thereupon shall have jurisdiction of the pro- 
ceeding and of the question determined therein, and shall 
have power to grant such temporary relief or restraining 
order as it deems just and proper, and to make and enter 
upon the pleadings, testimony, and proceedings set forth in 
such transcript a decree enforcing, modifying, and enfore- 
ing as so modified, or setting aside in whole or in part 
the order of the Board. No objection that has not been 
urged before the Board, its member, agent, or agency, shall 
be considered by the court, unless the failure or neglect to 
urge such objection shall be excused because of extraordi- 
nary circumstances. 


Sec. 10. (f) Any person aggrieved by a final order of the 
Board granting or denying in whole or in part the relief 
sought may obtain a review of such order in any circuit 
court of appeals of the United States in the circuit wherein 
the unfair labor practice in question was alleged to have 
been engaged in or wherein such person resides or transacts 
business, or in the United States Court of Appeals for the 
District of Columbia, by filing in such court a written peti- 
tion praying that the order of the Board be modified or set 
aside. A copy of such petition shall be forthwith served 


do 


upon the Board, and thereupon the aggrieved party shall | 
file in the court a transcript of the entire record in the | 
proceeding, certified by the Board, including the pleading | 
and testimony upon which the order complained of was | 
entered, and the findings and order of the Board. Upon | 
such filing, the court shall proceed in the same manner as | 
in the case of an application by the Board under subsection | 
(e), and shall have the same exclusive jurisdiction to grant | 
to the Board such temporary relief or restraining order as | 
it deems just and proper, and in like manner to make and | 
enter a decree enforcing, modifying, and enforcing as so | 
modified, or setting aside in whole or in part the order of | 
the Board; ... | 
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Anited States Court of Appeals 
for the District of Columbia Circuit 





No. 12,754 
Unrrep STEELWORKERS OF AMERICA, CIO, Petitioner 
Vv. 
NATIONAL Lasor RELATIONS Boarp, Respondent 





No. 12,812 
NATIONAL Lasor RELATIONS Boarb, Petitioner 


V. 
NuTONE, INCORPORATED, Respondent 





ON PETITION TO REVIEW AND SET ASIDE PART | 
OF AN ORDER OF THE NATIONAL LABOR RELA- | 
TIONS BOARD DENYING RELIEF (No. 12,754) AND | 
ON PETITION TO ENFORCE THE REMAINDER OF | 


THE ORDER GRANTING RELIEF (No. 12,812) 





REPLY BRIEF FOR 
UNITED STEELWORKERS OF AMERICA, CIO 


This brief is filed by the United Steelworkers, in accord- 
ance with the stipulation between the parties hereto, which 
has been approved by the Court, both as its reply brief on 
the issues presented in No. 12,754 and its brief as intervenor 
on the issues presented in No. 12,812. We will not, in this 
brief, attempt to argue at length questions which we be- 
lieve are fully treated in the briefs already on file. We shall, 
rather, add argument only where those briefs have de- 
veloped new issues or issues which seem to require further 
comment. 


| 





ISSUE NO. 1: Whether the Record Supports the Board’s Find- 
ing that NuTone Violated Section 8(a)(1) of the Act by 
Interrogating Employees, etc. 


In accordance with the foregoing, we will not present 
argument on Issue No. 1. We believe that the briefs for the 
Board amply demonstrate that the Board’s finding as to 
NuTone’s violation of Section 8(a)(1) of the Act is sup- 
ported by substantial evidence on the record. 


II 


ISSUE NO. 2: Whether the Record Supports the Board’s 
Finding that NuTone Violated the Act by Failing to Recall 
Virgie Marshall, Charlottie Puckett and Della Puckett 


|The briefs of NuTone and the Board have served to nar- 
row this issue to one single question of credibility. They 
both, unfortunately, ignore the fact that even if this issue 
is resolved against the Board its order is supported by the 
record. 


1. The Credibility Issue. There seems to be no argument 
as to the following facts: The three employees were laid 
off together on June 9. The three together went to Mann’s 
office on June 9 and there was a remonstration over the lay- 
off. Subsequent to June 9, the Company learned that at 
least Marshall was active in the union. Testimony on the 
record indicates that there was such knowledge as to the 
other two. NuTone attacks the sufficiency of this evidence, 
but it is not denied that after June 9 the Company always 
treated the three girls as a group.’ Furthermore, Henry 

1 Thus the records of all three were changed some time after June 12 to 
show discharge for creating a scene on June 9; all three were reported to the 
Ohio Unemployment Compensation Bureau as on lay-off status on June 15; 
and all three were charged by the Company to be ineligible for the remedy 
of reinstatement because of the use of foul and indecent language outside 


the plant (although there was no evidence at all that Della Puckett ever used 
such language). 


| 
3 | 
| 


Mann, the Director of Industrial Relations, who testified at | 
length about the three girls and the reason for their dis- | 
missal, did not deny knowledge of their Union membership, | 


On June 12, or later, Mann changed the records of the 
three employees to show that they had been discharged 
for creating a scene in his office on June 9. On June 15, 
however, he reported to the Ohio Bureau of Unemployment | 
Compensation that all three were laid off employees. (R. : 


1138) At about the same time his subordinate, Yancey, 
informed Della Puckett that all three girls would be re-| 
called soon (R. 1138) and, later, Mann informed all three, | 
in letters or interviews, that they were eligible for recall. 


when appropriate jobs became available. (R. 1138-1139) | 


On this record, the Trial Examiner and the Board re-| 
fused to credit Mann’s testimony that it was decided on) 
June 10 to discharge the three girls because of the scene! 
which took place in his office on June 9, and concluded that 
the real reason for the later failure to recall them was their | 
union membership and activity. ! 





NuTone attacks this finding as insufficiently based on 
evidence. NuTone’s position seems to be that the Board 
was required to credit Mann’s self-serving testimony in 
this proceeding that the three girls were discharged on June! 
10 even though this testimony, if credited, would make 
Mann out a liar (a) in all of his conversations and cor-| 
respondence with the three girls subsequent to June 10, and 
(b) in his reporting of information to the Ohio Bureau of 
Unemployment Compensation. | 

In its brief NuTone seeks to justify these snconestent| 
statements by Mann. With reference to the girls, it suggests 
in its brief (although Mann did not so testify), that he may, 
have wanted to avoid a further argument with them. The 
failure to inform the Ohio Bureau of the girls’ true status, 
NuTone blandly asserts, was “because NuTone’s liability) 


| 
| 
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could not have been affected in any way under the Ohio 
law’. 

This is an astonishing statement. First of all, it seems 
at least questionable as a matter of law. Under Ohio law 
the liability of an employer depends directly on the amount 
of benefits paid to its employees.» Employees who are dis- 
charged for cause are ineligible for unemployment com- 
pensation benefits.‘ 


Even if we make the questionable assumption that the 
termination of the status of the three girls as employees 
eligible to recall would not have affected NuTone’s liability, 
the statement is still extraordinary. Ohio law requires em- 
ployers to give such information as the Administrator of 
the Bureau may require as to all employees laid off or dis- 
charged * and it specifically provides that any employer 
receiving a blank from the Administrator of the Bureau 
shall cause it to be properly filled out so as to answer fully 
and correctly all questions therein propounded.® Thus, to 
buttress its case here that the Company discharged the three 
girls for creating a scene on June 9, NuTone now apparently 
asserts that on June 15 it committed a deliberate violation 
of its statutory obligation to supply correct information to 
the Ohio Bureau because this breach of the law would not 
have affected its liability. 


‘We suggest that NuTone did no such thing. We sug- 
gest that Mann did not violate the law when on June 15 
he informed the Ohio Bureau that the three girls were on 
lay-off status, eligible for recall. We suggest that the in- 
formation which Mann then gave, and the information 
which his subordinate, Yancey, gave to the three girls at 


2 NuTone Brief, p. 23. 
3 Ohio Unemployment Compensation Act, Ohio Rev. Code (1953) 
$§4141.24-.25. CCH Unemployment Insurance Reporter (Ohio) {[1101. 


4 Ohio Rev. Code (1953) § 4141.29(c) (1). 
5Id., § 4141.13(G). 
6Id., § 4141.20. 





5 





about the same time, was correct. We suggest, in other 
words, that the Trial Examiner was correct in finding false. 
Mann’s testimony that the decision not to recall the three. 
girls was made on June 10 and was based on the events of 
June 9, and that he was correct in concluding that the de-: 
cision in fact had nothing to do with the events of June 9, 
and was motivated by their subsequent union activity. | 
Certainly, we submit, there is no basis on this kind of 
record to hold that the Board was required to credit Mann’s 
belated statement in this proceeding as to the true reason for 
the failure to recall the three girls. And, if this issue of 
credibility is resolved against the Company, there is no basis 
for reversing the Board’s findings. | 
2. The Alternative Basis for Upholding the Board’s Order.’ 
As we noted in our opening brief,‘ the Trial Examiner here, 
in addition to finding that the actions of Virgie Marshall 
and the Puckett sisters on June 9 were not the real reason 
for the Company’s later refusal to recall them, also con- 
cluded that, in making their protest on June 9, they were 
“engaged in protected concerted activities, discrimination 
for which is proscribed.” (R. 1139.) It would follow from. 
this that NuTone violated the Act even if Mann’s testimony! 
is credited and the events of June 9 are regarded as = 
true cause of the later discharge. ! 
Counsel for NuTone does not attack this finding by the 
Board. Yet it is plain, as the Board notes in its brief, 
that a protest against a lay-off is concerted activity for 
mutual aid and protection protected by Section 7 of the 
Act. And it is also plain that at least Della Puckett, who 
said nothing at the time, did not conduct herself in such 
a manner as to transgress the limits of Section 7 protection. 
Nor, we think, did Virgie Marshall or Charlottie Puckett 
transgress those limits. At most, they used such words as 
“son of a bitch,” “bastard” and “god-damn.” Whatever 
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may be said as to the later activity outside the plant, this 
kind of language has never before been found to be out- 
side the protection of Section 7. Even if a finding could 
be made that such conduct would have been unprotected 
in certain circumstances, surely no such conclusion can be 
drawn with respect to a plant in which the President calls 
the Vice-President a “son-of-a-bitch” in the presence of the 
employees. ! 


Ill 


ISSUES NOS. 3 AND 4: Whether the Board Properly Or- 
dered the Reinstatement of Charlottie Puckett and Refused 
to Order the Reinstatement of Virgie Marshall 


On these combined issues, both the Board and NuTone 
assume that the issue is solely one as to whether the Board 
exercised its discretion under Section 10(c) in an “arbitrary 
or capricious’ manner. As we read the briefs, neither one 
attempts to delineate either (a) the relationship of the 
Board’s discretionary authority under Section 10(c) to 
the limits of protected activity under Section 7, or (b) the 
policies of the Act to effectuate which the Board exercised 
its discretion here. Furthermore, (c) both briefs, we be- 
lieve, seek to justify the Board’s denial of reinstatement to 
Virgie Marshall on grounds totally unsupported by the rec- 
ord. We shall add only a few words here on each of these 
points. 

1. The Relationship Between the Board’s Discretionary 
Powers Under Section 10(c) and the Limits of Protected Ac- 


tivity Under Section 7. Because of its failure to recognize 
the distinction between employee rights under Section 
7 and the Board’s remedies under Section 10(c) Nu- 
Tone relies almost exclusively on the Longview * and Efco ° 
cases—cases which were concerned with the limits of the 


8 NLRB v. Longview Furniture Co., 206 F. 2d 274 (C.A. 4, 1953). 
9 Efco Manufacturing Co., 108 NLRB 245 (1954). 
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protection against employer action afforded by Section 7 of | 
the Act.’ We believe that these two cases were wrongly | 
decided and are, in any case, distinguishable because they | 
are concemed with the use of language found to be the | 
equivalent of physical force to illegally prevent employees | 
from working. Here we have simply the use of bad. 
language, without any showing of premeditation or con-| 
cert, or any finding that either the intention or the effect | 
of the language was to coerce or intimidate other em-| 
ployees. True, NuTone now argues that there was such 
an intention. But there is no evidence on the record to that. 
effect and no such finding by either the Board or the Trial 
Examiner. Indeed, the evidence with respect to Virgie. 
Marshall was that she was accustomed to using bad lan-: 
guage. And the whole theory of the Company and the’ 
Trial Examiner, which the Board upheld without comment, : 
was not that she infringed upon the rights of others but 
that her use of language disqualified her from receiving 
the benefit of the Board’s remedy of reinstatement. : 
| 


But even if we concede the correctness of the Longview 
case and ignore the factual distinctions between it and this 
case, there remains the question of what Longview decided. 
The question there was whether the Board had the power’ 
to order reinstatement of strikers whom the employer re-, 
fused to take back after a strike because of their picket line! 
use of language. The question, then, was not one of the 
Board’s independent withholding of a remedy under Sec-, 
tion 10(c) but whether the picket line activity was pro- 
tected against employer retaliation by Sections 7 and 8 of 


the Act. 








10 The Board’s order in the Efco case has been enforced by the Court of 
Appeals for the First Circuit. NLRB v. Efco Mfg. Co., 37 LRRM 2192 (Dec. 
13, 1955). No review was asked of that part of its order which denied re- 
instatement. The employer objected to the reinstatement of one employee 
who used “impolite” language on the picket line. The Court used language 
indicating that the Board could, in its discretion have come to the opposite 
conclusion, but concluded that his words were not such that he “put him 
self beyond the protection afforded by § 7 of the Act.” 37 LRRM at 2193. | 

| 
| 
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If the conduct of Charlottie Puckett and Virgie Marshall 
in handing out union leaflets did not transgress the limits 
of Section 7 activity—as we believe it did not—then the 
Board cannot base a discretionary refusal to order rein- 
statement under Section 10(c) upon that conduct. This 
point has been fully elaborated in the brief of the AFL-CIO 
as amicus curiae in the B.V.D. case (International Ladies 
Garment Workers Union v. NLRB., No. 12,511) now pend- 
ing in this Court. Counsel for the Steelworkers in this case 
participated in the preparation of that brief and we re- 
spectfully refer the Court to it for fuller argument on the 
point. Here we think it sufficient to say that the Board does 
have discretion with respect to the issuance of a reinstate- 
ment order in cases in which employees have engaged in 
conduct which is not protected by Section 7 of the Act, but 
that it cannot premise the exercise of its discretionary de- 
nial of the remedy of reinstatement under Section 10(c) 
upon conduct which, under its own and court decisions, is 
protected against employer discrimination by Section 7. 

Only if we assume that Virgie Marshall’s use of lan- 
guage was such that it would be beyond the limits of Sec- 
tion 7 protection can that conduct properly even be con- 
sidered in denying a remedy to her. Giving full effect to 
NuTone’s argument based on the Longview and Efco cases 
only establishes that her actions were of a kind unprotected 
by Section 7 against employer retaliation. It does not estab- 
lish that, this being so, the Board properly exercised its dis- 
cretion in the use of its own remedies when it denied her 
reinstatement remedy after having found that she was dis- 
charged earlier for exercising her Section 7 rights. 

2. There Are No Policies of the Act Which Justify the 
Board’s Refusal to Order Reinstatement for Virgie Marshall. 
Central to the Board’s argument here seems to be the 
premise that its discretion under Section 10(c} must be sus- 
tained unless “arbitrary or capricious.” The Board seems 
not to recognize, zn this case, that its discretion is not at 
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large but can be exercised only with respect to the effectua- 
tion of some specific policy of the Act. | 
This omission is made particularly startling if the Board’s 
brief in this case is compared with its brief in the B.V.D. 
case." In both cases the Board seeks to sustain a denial of a 
reinstatement remedy. In both cases it argues for broad 
discretionary powers under Section 10(c). In both cases 
it relies on the same general language as to discretion which 
is contained in such cases as Phelps Dodge Corp. v. NLRB., 
313 U.S. 177 and NLRB v. Pennsylvania Greyhound ees 
303 U.S. 261. | 


There is one difference. In B.V.D. the propositions 
which the Board seeks to prove are these: | 


“A. Section 10(c) invests the Board with discretionary authority to 
order reinstatement of employees, with or without back pay, or 
withhold such remedy depending on whether such affirmative 
relief would, in the Board’s judgment, effectuate the eo 
of the Act. (Bd. Brief, p. 56) 

“B. A fundamental purpose of the National Labor Relations Act 
is to encourage peaceful settlement of labor disputes and to 

violence, disorder, and coercion in such disputes.” 


(Bd. Brief, p. 59) 
In this case there is no equivalent to “B” and the same au 
thorities and the same arguments used to prove “A” above 
are supposed to prove the following proposition: | 
“A. Section 10(c) of the Act vests broad discretion in the Board to 
fashion appropriate remedies and its determination in that re- 
gard is entitled to affirmance if within its power and not ar- 
bitrary or capricious.” (Bd. Brief, p. 32) 

The difference between these two formulations is anise 
In B.V.D. the Board, no matter what one may think of 
the rest of its argument, at least seeks to premise its exercise 
of discretion on some defined policy of the Act. Here, no 
policy is specified and it seems to be argued simply that 
the Board’s exercise of its discretion must be sustained if 
there is any non-arbitrary basis, whether or not that basis 


is a specific policy of the Act. | 








| 
i 


11 International Ladies’ Garment Workers’ Union, AFL v. NLRB, No: 
12,511 now pending in this Court. 
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That the Board has no such broad range of discretion un- 
der Section 10(c) is clearly established by Republic Steel 
Corp. v. NLRB, 311 U.S. 7 (1940). In that case the 
Board, exercising its discretion under Section 10(c), de- 
ducted from the back pay ordered for illegally discharged 
workers the amounts the employees had received on “work 
relief” projects. It ordered that the amounts so deducted 
should be repaid to the appropriate governmental agencies. 
“The reasons assigned by the Board” for this requirement, 
the Supreme Court said, “indicate that its order is not 
directed to the effectuating of the policies of the National 
Labor Relations Act, but to the effectuating of a distinct 
and broader policy with respect to unemployment.” But, 
the Court said, “that is not the function of the Board.” 311 
U.S. at 13. The Board’s function is to effectuate the poli- 
cies of the National Labor Relations Act, not other and 
broader governmental policies, no matter how desirable. 
Hence, the provision in the Board’s order based on those 
other policies was denied enforcement. 


In the light of the Republic Steel case we have searched 
both NuTone’s brief and the Board’s brief in vain for a hint 
as to the basic policy of the Act which would be effectuated 
by the refusal of the reinstatement remedy to either Virgie 
Marshall or Charlottie Puckett. We find only unsupported 
conclusions as to the probable effect of their reinstatement 
upon the employer or the employees. We find no public 
policy which justifies the Board in setting up its own stand- 
ards of propriety in the use of language. 


‘It is important to emphasize the distinction between a 
public policy, uniformly applicable, which the Board asserts 
as a limitation on its remedies under Section 10(c), and an 
evaluation of the conduct of employees for the purposes 
of Section 7. For the latter purposes, the conduct of in- 


12 Cited by the Board, on p. 36 of its brief, as a modification “on other 
points” of the Third Circuit decision as to hot words in Republic Steel Corp. v. 
NLRB, 107 F. 2d 472. 


Mi 


dividual employees would be measured by the context of 
the individual case—language which would be so offensive 
as to make the employee “unfit for further service” * in one 
situation might be normal and even expected in a different 
location or different kind of plant. 

Although the Board in its brief here seeks to justify tht 
order by the context, it is clear that the Trial Examiner’s 
decision (which the Board affirmed) was not made by com- 
paring the language used by Virgie Marshall with that used 
under other circumstances in the same plant but by com- 
paring her language with the language in the Efco case and 
the Longview case—without any consideration of the con- 
text in any of the cases. ! 
This demonstrates that, contrary to the contentions now 
made, the exercise of Section 10(c) discretion here reflects 
Board policy and Board standards, not a finding that in the 
circumstances of this case the employer was justified in re- 
fusing to reinstate the employees. Indeed, unlike Efco and 
Longview, the decision here specifically assumes that the 
employer violated the Act in discharging the employees. 
The decision not to order reinstatement is based on a vio- 
lation of the Board’s standards of propriety of language, 
which it has created under Section 10(c) as a condition to: 
access to its remedies, irrespective of the facts of the partic- 
ular case. | 


| 
| 
| 


We find no policy in the act which justifies the eae 
lishment of such Board-imposed bar. Dirty language may 
not be nice. It may be desirable to enforce, for all, a min-: 
imum standard of verbal propriety. But this is not one of 
the purposes of the National Labor Relations Act. The 
Board may not like the language used here—as it did not’ 
like the reduction in employer liability created by the work: 
relief program in the Republic Steel case. But the Board’s | 
function is to protect employees who have been discrim- 





18 NLRB v. Illinois Tool Works, 153 F. 2d 811, 816, (C.A. 7). 
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inated against in violation of Section 8, not to enforce its 
own ideas of what is or is not proper language. 

3. Both NuTone and the Board Seek to Justify the De- 
nial of Reinstatement to Virgie Marshall on Grounds Un- 
supported by the Record. Instead of stating the “public 
policy considerations (Mackay Radio and Telegraph Co., 
96 NLRB 740, 742, emphasis in original) underlying the 
Board’s exercise of its discretion to deny reinstatement to 
Virgie Marshall, both NuTone and the Board seck to justify 
it on the grounds summarized on pp. 40-41 of the Board’s 
brief: 

a. Her presence in the plant would be a genuine and 
constant source of trouble both to the employer and 
to the employees. 

. Her conduct was such that its natural effect was to 
discourage employees from opposing the Steel- 
workers. 

_-c. Language of the type she used frequently leads to 

fisticuffs. 


There is no support for any of these arguments in the rec- 
ord. Indeed, the contrast between this case and the cases 
cited by the Board in support of its arguments is startling. 
The Board relies on three cases: NLRB v. Kelco Corp., 178 
F. 2d 578, 581-582 (C.A.4); NLRB v. Wytheville Knitting 
Mills, 175 F. 2d 238, 239-240 (C.A. 3); NLRB v. Spiewak, 
179 F. 2d 695, 700-701 (C.A. 3). The Kelco case, as far 
as we can see, has no relevance. In the Wytheville and 
Spiewak cases, the courts held that the employer was not 
guilty of violation of Section 8 of the Act in refusing to rein- 
state certain employees because the records in those cases 
showed that the other employees “were unwilling to con- 
tinue” if these employees were taken back (Spiewak) or 
“threatened to walk out if they were permitted to remain 
at work” (Wytheville). There is no evidence whatever of 
this nature in this case. 

To the contrary, the record shows, as the Board points 
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out on pp. 36-37 of its brief, that profanity was the custom | 
rather than the exception at this plant. It shows that no 
one was ever discharged for using profanity—and this | 
negates the contention that an employee who used pro- | 
fanity would be an unsatisfactory employee. It does not | 
contain a scintilla of evidence that the language used by | 
Virgie Marshall in these conversations outside of the plant | 
would prevent anyone from working with her, deterred any- | 
one from engaging in campaigning against the Steelworkers, | 
or created any danger of violence. 
Moreover, and most significantly, there is no finding by 
the Trial Examiner or the Board on any of these points. 
There was no finding that Virgie’s re-employment would | 
cause trouble in the plant. There was no finding that her | 
language discouraged others from opposing the Union. | 
There was no finding that her language created a danger 
of fisticuffs. | 
There are no such findings (and no evidence to support | 
them, if there were) because the Board’s decision was not 
based on any such considerations. The Trial Examiner’s| 
ruling, which the Board affirmed, was not based on any 
effect the particular language had in the specific setting. It, 
was reached by application, as an absolute standard, of the, 
rules as to permissible and impermissible language which | 
the Trial Examiner found in the Efco case. The decision | 
is based, in other words, on the use by an employee of words | 
not contained in the Board’s own lexicon of permissible. 
conversational terminology. ! 
We urged in our opening brief that the Board has no 
authority to promulgate such a lexicon and we do not think 
that the briefs of either NuTone or the Board have met this 
contention. 











IV 


ISSUE NO. 5: Whether NuTone’s Prohibition of Employee: 
Distribution Within the Plant and Its Simultaneous Dis- 
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tribution of Its Own Anti-Union Literature Within the Plant 

Constituted an Unfair Labor Practice. 

As we read the briefs that have been filed on this issue 
there is a basic contradiction between the Board’s argument 
and that presented by NuTone. 

The Board’s brief rests almost entirely on the reasoning 
contained in the Board decision in Linvingston Shirt Corp., 
107 NLRB 400, and the modification, expressed in that case, 
of the Bonwit-Teller doctrine that an employer must affirma- 
tively provide “equal opportunity” to union organizers. The 
Board ignores entirely the whole line of precedent, both 
Board and court, which establishes that, wholly apart from 
any provision of “equal opportunity”, discriminatory rules 
restricting employee communication constitute a violation 
of the Act. The Board argues that so long as there is rea- 
sonable equality of opportunity, Section 8(c) “immunized 
NuTone’s conduct here.” ** 

NuTone, on the other hand, denies the validity of the 
“equal opportunity” doctrine itself. It says that this doc- 
trine would saddle the Board with the impossible task of 
appraising the weight to be given every employer utterance 
and balancing such utterances in cach case against the 
opportunities for communication available to the union, and 
it argues therefore that an objective test is required.** Un- 
like the Board, NuTone recognizes that there are a number 
of cases which, wholly apart from any question of equal 
opportunity, do hold that discriminatory enforcement of a 
no-distribution or no-solicitation rule is a violation of the 
Act. It argues, however, that unlike the “usual case’, the 
no-distribution or no-solicitation rule here was not violated 
by the employer but simply did not apply to him in the 
first place.** In such a situation, it says, the employer’s 
action in using methods of communication which he forbids 


14 Bd. Brief, pp. 44-47, 49. 
15 NuTone Brief, pp. 46-47. 
16 Jd at pp. 40-41. 
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to his employees violates the Act only if there is such “inade- 
quacy of avenues of communication that there can not be. 
a free exchange of ideas.” 7 ! 

We will deal briefly with each of the major arguments | 
made both by NuTone and the Board. | 

1. The Distinction Between Discriminatory Enforcement | 
and a Discriminatory Rule. NuTone seems to agree that if | 
the company rule in this case had prohibited distribution | 
of literature in the plant by anyone, including supervisors 
acting under the company’s orders, a violation of the rule. 
by the employer, or supervisors acting at his direction, 
would have justified the finding of an unfair labor practice, | 
wholly apart from any “equal opportunity” doctrine or the | 
adequacy of other methods of communication. But, NuTone | 
argues, this case is different. In this case there was no dis- | 
criminatory enforcement of the rule because the rule was 
not intended to include the employer in the first place. 

This distinction is without merit either in law or in logic. | 
First of all, the cases holding that discrimination in no- | 
solicitation or no-distribution rules constitutes an unfair | 
labor practice do not depend upon any finding that a rule | 
applying to the employer was violated. To the contrary, 
in almost every case in which such discrimination has been | 
condemned, the rules themselves, like the rule in this case, | 
were addressed only to employees, or plainly exempted man- | 
agement.”* The fact that the word “enforcement” or “appli- | 
cation” is used in these cases should not obscure the fact | 





17 Td at p. 48. 

18 Indeed, the Peyton Packing case, 49 NLRB 828 (1943), enforced 142 | 
F. 2d 1009 (C.A. 5, 1944) expressed the requirement that no-solicitation rules | 
be non-discriminatory as a condition applicable to their adoption, not their | 
enforcement. In Jacques Power Saw Co., 85 NLRB 440 (1949), this require- 
ment was extended to a case in which a non-discriminatory rule was discrim- 
inatorily enforced. 85 NLRB at 444. See also Macon Textiles, Inc., 80 NLRB 
1525 (1948), Goodall Co., 86 NLRB 814 (1949), Glen Raven Silk Mills, 101 
NLRB 239 (1952), Johnstown Lawnmower Co., 107 NLRB 1086 (1954), in 
all of which the rule either was addressed solely to employees or exempted 
management. See also the Second Circuit decision in the Bonwit Teller case 
in which the court found discrimination in the ban on “solicitation by union 
organizers” coupled with anti-union speeches by the employer. 
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that the unfair labor practice found in each of these cases 
has been the use by the employer, or a third person with the 
employer’s permission, of a method of communication which 
was forbidden to employees by the rule. 

Secondly, and wholly apart from the decided cases, we 
can see no possible logical basis for distinguishing between 
an employer who discriminatorily enforces a rule which in- 
cludes everyone and an employer who issues a discriminatory 
rule in the first place. The difference is completely verbal. 
In either case the effect is the same: the employees are 
forbidden to distribute literature or to solicit within the 
plant at the same time that the employer, or his agents, is 
permitted to distribute literature or to solicit against the 
union within the plant. It would seem to make no differ- 
ence whether this result occurs because the employer pro- 
mulgated the rule with the original intention of being com- 
pletely impartial, and then changed his mind, or whether, 
as in this case, the rule was originally promulgated with the 
intention of not being applicable to the employer. 

Finally, in seeking to make this distinction, NuTone itself 
discloses its discriminatory intention. In “similar decisions 
finding violations of Section 8(a)(1),” ** NuTone argues, 
the purpose of the rule against in-plant distribution was 
violated when the Company itself distributed literature. 
But here, it argues, the rule was temporary. Its purpose 
was “solely to establish a neutral zone” during the election 
campaign.” 

We accept this statement. We assume, with NuTone, 
that the rule was temporary and that it was only intended 
to apply to employees during the election campaign. But 
does not this necessarily imply that when the employer en- 
ters that campaign and aligns himself with the anti-union 
group he must observe the same rules? 

This was not a three-sided campaign. There was only 


19 NuTone Brief, p. 44. 
20 Jbid. 
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one issue—whether the employees wished to be represented. 
by the Steelworkers. When the employer actively entered. 
that campaign on the side of the NuToners—as was his 
right under Section 8(c)—he was bound either to observe 
the rules he had set for the employees or to change those: 
rules. 


2. The Equal Opportunity Issue. The nature of the Board's 
brief seems to make it advisable again to seek to clarify the 
whole question of “equal opportunity” or, in Member Mur- 
dock’s words “equality of treatment.” ! 


As we stated in our opening brief, the “equal Goporunity? 
theory was first advanced by the Board in the Bonwit-Teller 
case. In that case the employer enforced a broad no-solici- 
tation rule against the employees and the union but called 
a meeting during working hours at which he presented anti- 
union arguments. He denied a union request that the em- 
ployees be similarly assembled to hear the union’s side of 
the argument. In the Trial Examiner’s view the employer 
committed an unfair labor practice because the use of the 
captive audience device constituted a discriminatory en- 
forcement of the no-solicitation rule. He therefore recom- 
mended that the Board issue an order directing the employer: 
to cease enforcement of his no-solicitation rule so long as 
he continued this practice. The Board, however, rested its 
decision upon a doctrine of equal opportunity, which it 
said was “wholly apart from the disparate use of the no- 
solicitation rule.” ** The unfair labor practice, the Board 
said, in both this and succeeding cases, was not in the dis- 
parate enforcement of the no-solicitation rule, but in the 
denial of the union’s request that the employer provide it 
an equal opportunity to address the employees under simi- 
lar circumstances. Therefore, the Board ordered that the 
employer should provide a captive audience for the union 
wherever he used the captive audience technique himself, 











2196 NLRB at 612. 








18 


and, in later cases, it issued such orders whether or not 
there was a no-solicitation rule in effect.” 

The Board did not abandon this equal opportunity ap- 
proach in the Livingston Shirt case. Rather, it changed 
its concept of what constituted equal opportunity. In the 
view of Chairman Farmer and Member Rogers, the re- 
quirements of the equal opportunity doctrine were satisfied 
if the employer’s presentation of his views at meetings in 
the plant or store was balanced by the union’s night to pre- 
sent its views at meetings in the union hall. 

Applying this rationale to the present case, the Board 
argues here that the employces could distribute literature 
outside the plant gates. Therefore, the Board says, NuTone’s 
rule preventing in-plant distribution “did not deprive the 
employees of the right to hear both sides of the issue ‘under 
circumstances which reasonably approximate equality’, the 
consideration which the Board characterized as fundamental 
in its Bonwit-Teller decision.” * 


The difficulty with this argument, as well as the Living- 
ston Shirt case, is its persistence in using a test which has 
been uniformly rejected by the courts and ignoring a factor 
—the discriminatory application of the employer’s rules— 
which the courts have always recognized as constituting an 
unfair labor practice, irrespective of any question of equality 
of opportunity. Thus, in the Bonwit-Teller case itself, the 
Court of Appeals for the Second Circuit refused to enforce 
the Board’s order. It did agree, however, that an order 
requiring the employer to cease the discriminatory SDE 
tion of his no-solicitation rule would be enforceable.* In 
so doing the court, relying on Republic Aviation Corpora- 
tion v. N.L. R.B., 324 U.S. 793, explicitly said that a “show- 
ing that solicitation away from the plant would be ineffec- 





22 See the cases cited in our opening brief at page 34. 

23 Board Brief, p. 47. 

24 Bonwit Teller, Inc. v. N.L.R.B., 197 F. 2d 640 (C.A. 2, 1952) cert. 
denied, 345 U.S. 905. 
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tive” was unnecessary.” It said that if the Company chose | 
to avail itself of the privilege of preventing solicitation on | 
its premises, it was required “to abstain from campaigning | 
against the union on the same premises to which the union 
was denied access,” ** and it cited for this proposition the 
American Furnace Co. case in the Seventh Circuit” in 
which this principle of non-discrimination was applied to | 
the distribution of literature inside the plant. | 

The cases which have held that a discriminatory appli- | 
cation of a no-solicitation rule or no-discrimination rule | 
is an unfair labor practice, even if the rule would have been | 
valid in the absence of such discriminatory application, are | 
legion.* The Board chooses to ignore this whole line of | 
authority because of its preoccupation with the Bonwit- | 
Teller doctrine that an employer must, on request, affirma- | 
tively provide “equal opportunity” to the union and the 
Board’s treatment of that doctrine in Livingston Shirt. ! 

But the whole doctrine is inapplicable here because it | 
deals with a question not in issue: whether an employer | 
must, on request by the union, take affirmative action such | 
as assembling the employees on company time and prop- | 
erty, to provide the union with an equal opportunity to | 
reply to his anti-union statements. The Board’s brief would | 
be relevant if we asked that the employer be required to 
mimeograph and distribute leaflets for the Steelworkers | 
because he mimeographed and distributed anti-Steelworker | 


25 Id at p. 645. 
26 Ibid. 
27.N.L.R.B. v. American Furnace Co., 158 F. 2d 376 (C.A. 7, 1946). 
28 See, ¢.g., Bonwit Teller, Inc. v. N.L.R.B., 197 F. 2d 640 (C.A. 2, 1952); | 
N.L.R.B. v. American Furnace Co., 158 F. 2d 376 (C.A. 7, 1946); American | 
Thread Co., 101 NLRB 1306 (1952); Johnstown Lawnmower Corp., 107 | 
NLRB 1086 (1954); Macon Textiles, Inc., 80 NLRB 1525 (1948); Goodall | 
Co., 86 NLRB 814 (1949). The Sixth Circuit, as we conceded in our open- | 
ing brief, is contra in principle where the discrimination consists of employer | 
communication by a method forbidden to the employees, on the theory that | 
Section 8(c) guarantees employer free speech even in the face of a no- | 
solicitation or no-discrimination rule. N.L.R.B. v. Woolworth Co., 214 F. | 
2d 78 (C.A. 6, 1954). We do not understand that either NuTone or the | 
Board relies on this holding. Indeed, both seem to accept the contrary hold- | 
ing of the Second Circuit in the Bonwit-Teller case. | 
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leaflets (as well as leaflets for the company union). The 
question then would be, as NuTone says, whether the Board 
is required to balance all of the methods of communication 
available to the parties to determine if there was “equal 
opportunity.” 

_ The denial of a union request that the employer provide 
this kind of “equal opportunity” was the unfair labor prac- 
tice found by the Board in Bonwit-Teller and claimed in 
Livingston Shirt and it was this kind of an “. . . ‘eye-for- 
an-eye and tooth-for-a-tooth’ result” which the Second 
Circuit refused to enforce in its Bonwit-Teller decision. 

But we have not asked that the employer provide any- 
thing for the union here. We have not asked him to pro- 
vide an audience at his expense or to make a distribution. 
We have not asked him to lift a finger. We have asked 
only that he not prohibit employee use of “the normal arena 
and the most effective one” (R. 1133) so long as he uses 
that arena himself. We ask, in the words of the Second 
Circuit, that this avenue of communication be “kept open 
to both sides.” 

3. The Adequacy of Other Avenues of Communication. 
NuTone, while it rejects the equal opportunity doctrine, 
seeks to accomplish the same result by arguing that the 
proper test is whether the company’s action is forbidding 
distribution within the plant resulted “in such inadequacy 
of avenues of communication that there could not be a free 
exchange of ideas.” * 

This is not the test—at least where the employer forbids 
to his employees the very method of communication which 
he uses for anti-union campaigning. Of course, there are 
other methods of communication. Campaigning, both for 
and against the union, can take place by manual distribu- 
tion of literature, both inside and outside the plant, by oral 
solicitation, by mail, by meetings and in a host of other ways. 


29 NuTone Brief, p. 48. 
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Some methods are more effective than others. Distribution 
within the plant is one of the most effective methods of 
communication. But the important fact is that these vari- 
ous avenues of communication are not alternative but cu- 
mulative. A real disadvantage is suffered when one is closed 
even if others are left open. 


Some methods of communication can, we concede, be 


closed entirely so as to maintain plant efficiency or to pre- | 


vent littering. Where this is done in an even-handed man- 


ner there is the problem of balancing the interests in effi- 
ciency and economic operation with the purpose of the Act | 
that there be free communication on the union question. | 


In such cases, the existence of other channels may be rele- 
vant. 

But where the employer closes an avenue of communica- 
tion to the employees, but keeps that same avenue open for 





his own anti-union propaganda, the existence of other meth- 
ods of communication is immaterial. The union is at a dis- | 
advantage because this method has been closed to it, but, 


left open for the employer, irrespective of the existence of 
other methods of communication. 


For this reason, not one of the many cases in which dis-_ | 
crimination in the application of plant rules as to communi- | 
cation has been held to be an unfair labor practice has 


rested on a finding that other avenues were closed or inade- | 
quate. In most of these cases the existence of other methods | 
of communication is not even mentioned. Where it is men-| 
tioned, as it was in the Bonwit-Teller case in the Second, 


Circuit, it is mentioned only to say that it is immaterial. 


Vv 


| 
| 


ISSUE NO. 6: Whether the Failure of the Union to File! 
Objections to the Recommendation of the Trial Examiner 
With Respect to Virgie Marshall Prevents It From Urend 
Such Objection Before This Court. 


Section 10(a) of the Act provides that no objection that 
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has not been urged before the Board can be considered by 
the Court. If the objection which we have here set forth 
to the failure to order reinstatement for Virgie Marshall 
had not been urged before the Board, this provision would 
preclude us from urging it here. 

But it was urged before the Board. The General Counsel 
filed objections to the Trial Examiner’s report which spe- 
cifically objected to the failure of the Trial Examiner to 
award reinstatement and full back pay to Virgie Marshall. 
The Board had full opportunity to consider the questions 
which we have asked this Court here to consider. 

‘NuTone’s argument on this question is, therefore, based 
solely upon the failure of the Steelworkers to file a paper, 
in support of the General Counsel, saying “me too.” 

The reason why it is the union, rather than the General 
Counsel, which here presents to this Court the same con- 
tention which the General Counsel made before the Board 
lies in the peculiar function assigned to the General Counsel 
by the Act. Prior to the Board decision in a case, the Gen- 
eral Counsel acts as the prosecutor. He issues the com- 
plaint and is in charge of the hearing of the case before the 
Trial Examiner. If the Trial Examiner finds against him, 
he files objections with the Board and urges the Board to 
grant the relief which the Trial Examiner has refused to 
recommend. If he is unsuccessful at this stage, however, 
he loses his identification as a prosecutor. He then becomes 
the attorney for the Board. If the case is taken to the 
courts for review he is charged with the duty of defending 
the Board’s action in denying the very relief which he asked 
the Board to grant. 

_ Just so in this case, the General Counsel asked that the 
Trial Examiner order reinstatement and back pay for Virgie 
Marshall. The Trial Examiner recommended against the 
granting of this relief. The General Counsel filed objec- 
tions and, before the Board, argued that the Trial Exami- 
ner’s recommendations should be reversed. The Board 
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upheld the Trial Examiner and now in this Court the Gen- | 
eral Counsel appears to defend the Board’s action. | 

Under these circumstances the charging party is given | 
a right of review of the order of the Board refusing to grant | 
relief. The very nature of the statute requires that he be | 
permitted to argue in the court proceeding the very objec- 
tions which the General Counsel urged before the Board. | 
Otherwise the charging party would be required to go. 
through the needless motion of repeating before the Board | 
the contentions which are already presented to it by the 
General Counsel so that, when the General Counsel switches | 
sides (as he is required to do by the Act), the charging | 
party can continue to urge those same contentions. | 

We think that the scheme of the Act plainly requires that | 
when the General Counsel abandons his role of unsatisfied | 
prosecutor and takes up the defense of the Board’s failure | 
to grant relief, the charging party should be entitled to press 


before the court the position which the General Counsel _ 
had previously taken as prosecutor. Certainly no provision | 
in the statute or the Board’s regulations even intimates to” 
the contrary. 


Respectfully submitted, 


ARTHUR J. GOLDBERG 
General Counsel 
Davi E. FELLER 
ELLIoTT BREDHOFF 
Associates General Counsel 
1001 Connecticut Ave., N.W., | 
Washington 6, D. C. 
Attorneys for 
United Steelworkers of America 
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1956, directing reargument and providing for the fil- 
ing of memoranda by the parties on the question: 


Whether an emplover commits an unfair labor 
practice if, during a pre-election period, it en- 
forces an otherwise valid rule against employee 
distribution of union literature in the plant while, 
during that same period, itself distributing non- 
coercive anti-union literature within the plant in 
a context of other unfair labor practices com- 
mitted prior to the election and thereafter. 


SUMMARY OF ARGUMENT 

_ Absent special circumstances an emplover may limit 
union solicitation by employees on plant premises to 
non-working time and may prohibit distribution of 
union literature on plant premises altogether. Where, 
however, such a limitation is put into effect for a dis- 
criminatory purpose or enforced in a discriminatory 
manner, the employer commits an unfair labor prac- 
tice. No special circumstances existed in the instant 
ease and all parties agree that the no-solicitation, no- 
distribution rules promulgated by NuTone were in and 
of themselves valid. But Steelworkers contends that 
notwithstanding the conceded validity of NuTone’s no- 
distribution rule, its unlawful discrimination in the 
application of that rule was demonstrated in that (1) 
NuTone utilized plant premises for the distribution of 
it own literature, and (2) NuTone committed other 
unfair labor practices prior to and after the period 
here involved. We submit that neither contention has 
merit. 

1. Without an independent showing of unlawful dis- 
crimination in the promulgation or enforcement of 


hte 


be 


otherwise valid no-solicitation or no-distribution rules, 
no unfair labor practice can be predicated on the fact 
that the employer himself utilizes plant premises for 
making known to the emplovees in a non-coercive 
manner his views concerning unionization. The doc- 
trine of equality of opportunity as such does not re- 
quire that an employer open up his plant premises 
for the use of a union any more than it would require 
that a union open up its premises, the union hall, for 
example, for the use of the employer. ‘‘Nothing in 
the Act compels such ‘an eve for an eye, a tooth for a 


tooth’ result so long as the avenues of communication | 


are kept open to both sides.’? Bonwit ‘Teller v. 


N.L.R.B., 198 F. 2d 640, 464 (C.A. 2), certiorari de- | 
nied, 345 U.S. 905. It is no answer to say that an em- | 
plover need not open up his premises to the union but | 
must merely refrain from using his premises himself | 
without giving the union the same opportunity. That | 
is merely another way of saying that an employer’s | 
otherwise lawful use of his premises is conditioned on | 
his granting the same facilities to the union. Con- | 
versely, no finding of unlawful discrimination can be | 
predicated on the enforcement of an otherwise valid | 
rule against solicitation or distribution merely because | 
the employer has utilized in a non-coercive manner | 
a normal avenue of communication available to him. | 


In this frame of reference the applicability of the 
Section 8 (¢) provisions precluding the use of non- | 
coercive utterances as the basis of an unfair labor 
practice finding can be readily determined. Where a 
rule against solicitation or distribution is broader than | 


that sanctioned by law or where the rule is independ- 
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ently shown to have been discriminatorily promul- 
gated or enforced, it is clear that the emplover is not 
asserting a right to which he is entitled under the Act, 
but is merely taking advantage of the rule to apply 
his economic power to one side of a union controversy. 
Under these circumstances the vice in his conduct lies 
not in his written or oral non-coercive utterances— 
they would still be protected by Section 8 (¢)—but in 
his disparate and discriminatory use of his economic 
power. In such a case ‘‘neither $8 (¢) nor any issue 
of employer free speech is involved”? Bonwit Teller, 
supra, at 645. The situation is quite different, how- 
ever, where the rule itself is valid and no showing is 
made other than that the emplover has made written 
or oral non-coercive utterances on plant premises. 
Under such circumstances the finding of an unfair 
labor practice would be dependent wholly on the em- 
ployer’s utterances and is precluded by the express 
terms of Section 8 (c). 


2. Section 8 (c¢) likewise precludes resting an un- 
fair labor practice finding on the fact that NuTone, 
after impartially enforcing its non-solicitation and no- 
distribution rules as between pro-union and anti-union 
groups during the preelection period, later permitted 
an independent labor organization to distribute liter- 
ature; or on the fact that NuTone committed unfair 
labor practices in other respects. One of the primary 


purposes of Congress in enacting Section 8 (¢) was to 


insure that otherwise lawful utterances be not con- 
demned or enjoined on such severable grounds. More- 
over, to the extent that such other unfair labor prac- 





_ 
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tices were found by the Board to have occurred, they 
are adequately remedied by the Board’s order. 


ARGUMENT 


INTRODUCTORY STATEMENT 


The briefs heretofore filed have done much, we be- 
lieve, to narrow the area of controversy respecting the 


question here in issue. Certain of the basic legal prin- 


ciples here relevant are not in dispute. Accordingly, 
we propose at the outset to set forth these principles 
and to demonstrate their application to the facts of 
the instant case. 

As already shown in the opening briefs, the rules re- 
garding union solicitation and distribution of litera- 
ture evolved out of ‘‘an adjustment between the un- 
disputed right of self-organization assured to em- 
plovees under the Wagner Act and the equally un- 
disputed right of employers to maintain discipline in 
their establishments.”” Republic Aviation Corp. Vv. 
N.L.R.B., 324 U.S. 793, 797-798. Neither right could 
be regarded as absolute. ‘‘Opportunity to organize 
and proper discipline are both essential elements in a 
balanced society’? (¢bid.). In striking an adjustment 
between these conflicting rights, the Board long ago 
established the principle that because working time is 
for work an employer could make and enforce a rule 
forbidding employees to engage in union solicitation on 
plant premises during their working time, but that a 
broad rule banning union solicitation on plant prem- 
ises during the employees’ non-working time would 
be invalid as an unreasonable impediment to the right 
of self-organization. Peyton Packing Company, 49 
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NLRB 828, cited with approval in Republic Aviation, 
supra. Where, however, special circumstances exist 
making a broad no-solicitation rule appropriate for 
the proper operation of the emplover’s business as, 
for example, in a department store, an emplover could 
avail himself of the privilege of denying his employees 
the right normally accruing to them of soliciting for 
the union on plant premises during their free time. 
See May Department Stores Co., 59 NURB 976, en- 
forced 154 F. 2d 533 (CLA. 8), certiorari denied, 329 
U.S. 729. 

The law relating to distribution of literature on 
plant premises had a different development. With re- 
spect to solicitation, the Board and the courts agreed 
that absent special circumstances protection of the 
employees’ right to self-organization required that em- 
ployvees be permitted to engage in solicitation on plant 
premises during non-working time. Not so with re- 
spect to the distribution of literature. There the 
Board concluded, likewise with court approval, that 
an employer could in the interest of order and effi- 
ciency make and enforce a rule forbidding emplovees 
to distribute literature on plant premises at any time. 
See Tabin-Picher & Co., 50 NLRB 928; Le Tourneau 
Company of Georgia, 54 NURB 1253, 1258, et seq.: 
Republic Aviation, supra, 324 U.S. 793. No special 
circumstances were required, as in the case of a non- 
solicitation rule, to justify this broad exclusion. As 
the Board said in Monolith Portland Cement Com- 
pany, 94 NLRB 1358, 1366, ‘tan employer can law- 
fully prevent the distribution of literature in the 
plant proper, even during the employees’ non-working 
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time, in the interest of keeping the plant clean and 
orderly, at least where it is not evident that such ac- 
tivity cannot readily be conducted somewhere off the 
emplover’s premises’? [Emphasis in original].’ 

Necessarily subsumed in this ruling is the proposi- 
tion that. unlike the solicitation situation, the em- 
plovees’ right to self-organization with respect to the 
distribution of literature is adequately protected with- 
out the necessity of invading the employer’s normal 
right to control of his premises.” 

NuTone’s no-solicitation rule, limited to working 
time, and its no-distribution rule, applicable on plant 
premises, conformed to the foregoing principles, and 
the validity of those rules is conceded. Steelworkers 
correctly argues, however, that even valid no-solicita- 
tion and no-distribution rules are no bar to an unfair 
labor practice finding if such rules are promulgated 
or enforced for a discriminatory reason, i.e., as a de- 
vice to obstruct the emplovees’ right to self-organiza- 


' Steelworkers does not contend—indeed, the contrary appears— 
that the usual avenues available to it for distribution of litera- 
ture, ¢.g., distribution at plant gates, distribution by mail, dis- 
tribution at the union hall, and the like, were in any way fore- 
closed. 


“We omit discussion here of the so-called ‘‘parking lot’’ cases. 
Cf. N.L.R.B. v. Babcock & Wilcox, 351 U.S. 105, and cases there 
cited. Unlike the instant situation where the decisive factor is 
the right of the employeg to free his production from whatever 
disorder may be attendant upon employee distribution of litera- 
ture in the working areas of the plant, distribution of literature 
on plant parking lots generally works no direct detriment to pro- 
duction and the considerations bearing on the respective rights of 
employers, employees, and non-employee organizers are different 
from those pertinent here. 
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tion. On this aspect of the case, Steelworkers con- 
tends that NuTone’s discriminatory motivation in the 
application of its no-distribution rule is shown by the 
fact that (1) NuTone itself distributed literature 
while forbidding its emplovees to do so, and (2) Nu- 
Tone committed other unfair labor practices prior to 
and after the pre-election period here involved. We 
turn to a consideration of these two matters. 


1. The Contention Based on NuTone’s Distribution 


A proper understanding of the issue here framed 
calls for an analysis of the authorities relevant to the 
proper scope and application of no-solicitation rules. 
In Bonwit Teller, Inc., 96 NURB 608, the Board gave 
careful consideration to the question whether an em- 


ployer who, as did NuTone here, utilized plant prem- 


ises during an organizational campaign for the pur- 
pose of communicating his views concerning unioniza- 
tion to the employees would be obliged to accord a 
similar opportunity to the union. In that case Bonwit 
Teller had in effect a rule forbidding union solicita- 
tion on the selling floors of its department store. Be- 
cause it was a department store Bonwit Teller availed 
itself of the privilege of extending its no-solicitation 
rule to non-working as well as to working time. Never- 
theless, despite the existence and enforcement of this 
broad rule, Bonwit Teller utilized its premises and 
working time to campaign against the union and de- 
nied the union an opportunity to reply under the same 
circumstances. The Board held, one member dissent- 
ing, that in denving the union’s request, Bonwit Teller 
violated Section 8 (a) (1) of the Act. 





@- 
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Noting that Bonwit Teller had availed itself of the 
special privilege granted department stores to ban! 
union solicitation even on non-working time, thereby: 
imposing upon the emplovees ‘‘a practical disadvant- 
age . .. not sanctioned in other types of business 
operations,’’ the Board was of the view that the exer- 
cise of this *‘special privilege’’ gave rise to an equal 
obligation not to abuse that special privilege by deny- 
ing the union a like forum (96 NLRB, at 612). The 
Board noted further that in its view the right of em-| 
plovees to select or reject representation by a labor 
organization ‘‘necessarily encompasses the right to 
hear both sides of the story under circumstances which 
reasonably approximate equality”’ (zbid.). The Board 
acknowledged that this did not mean that an employer. 
is necessarily required ‘‘under any and all circum-| 
stances”’ to accord to a union the use of its plant prem-| 
ises as a union forum. What circumstances would in-| 
voke such a requirement would have to be determined 
‘Son a case-to-case”’ basis. The Board concluded, how-. 
ever, that under the special circumstances of the Bon-: 
wit Teller case where a broad no-solicitation rule had. 
deprived the employees of their customary freedom 
to solicit during their non-working time, equality of 
opportunity was denied by denial of the union request 
(ibid.). Accordingly, it directed Bonwit Teller to’ 
cease and desist from making anti-union speeches to. 
the employees on plant premises during working time. 
unless it accorded the union, upon reasonable request, 
a similar opportunity (at p. 615). : 








Notwithstanding that the Board’s Bonwit 'Teller de- | 





cision turned with respect to both its facts and its 
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rationale on the particular circumstance of a depart- 
ment store Which enforced a broad no-solicitation rule, 
the Board on occasion, as Steelworkers correctly notes 
in its opening brief (p. 34). applied the ** Bonwit 
Teller doctrine’’ to cases where these significant 
factors Were not present. 

In the meantime, however, the Bonwit Teller case 
and the doctrine it expounded came before the courts. 
The Second Circuit, one judge dissenting, agreed with 
the Board that Bonwit Teller had violated Section 8 
(a) (1) of the Act by denying the union’s request that 
it be granted the use of the emplover’s premises to 
reply to the employer’s speech. Bonwit Teller v. 
N.L.R.B., 197 F. 2d 640, certiorari denied, 345 U.S. 
905. Like the Board, the Second Circuit predicated 
its finding on the narrow ground that Bonwit Teller 
had chosen to avail itself of the special privilege ac- 
corded department stores to ban employee solicitation 
even on non-working time and, having done so, it was 
required to abstain from campaigning against the 
Union on the same premises to which the Union was 
denied its normal access. 197 F. 2d, at 645. The 
Second Circuit disagreed with the Board, however, 
that the equality of opportunity doctrine required 
that Bonwit Teller accord the vnion the use of plant 


premises for a speech in reply to the employer’s anti- 


union address. Pointing out that Bonwit Teller’s 
violation lav in its discriminatory application of its 
broad no-solicitation rule, the court said, ‘If Bonwit 
Teller were to abandon that rule, we do not think it 
would then be required to accord the Union a similar 
opportunity to address the employees each time [Bon- 





1] 


wit Teller] made an anti-union speech. Nothing in 
the Act compels such ‘an eve for an eve, a tooth for a 
tooth’ result so long as the avenues of communication 
are kept open to hoth sides’’ (197 F. 2d, at 464).° 
The Second Circuit made its views even more ex- 
plicit in a later case, V.L.R.B. v. American Tube Bend- 
ing Co., Inc., 205 F. 2d 45 (C.A. 2). There the em- 
plover, a manufacturer, promulgated and enforced a 
rule which not only enjoined employee solicitation on 
company premises during working time, which was its 
right. but without any special justification therefor 
extended that rule to cover nonworking time. Against 
this background, the employer made a non-coercive 
speech against the Union on plant premises and de- 
nied the Union an opportunity to reply under like 
circumstances. Judge Learned Hand, writing the 
principal opinion for the court, said (at p. 46): 


Our decision in Bonwit Teller, Inc. v. N.L.R.B., 
2 Cir., 197 F. 2d 640, rules the case at bar. There 
we said that it was an untair labor practice for 
the emplover to exercise his privilege under $8 
(c) of addressing his emplovees on the premises 
and arguing against the formation of a union, if 
he imposed a ‘‘no-solicitation”’ rule against union 
agitation on the premises. However, we held that, 
since the employer operated a number of retail 
stores in New York and elsewhere, it was lawful 
(as indeed the Board conceded) for such an em- 
plover to forbid solicitation at any time upon the 


’The majority disagreed with the view of Judge Swan, dis- | 
senting, that Section 8 (¢) precluded the finding of a violation. | 
In the view of the majority, neither Section 8 (¢) nor any issue | 
of free speech was involved. See discussion, infra, pp. 15-16. 
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premises. That was an exception to the general 
duty to allow solicitation on the premises in non- 
working hours, that the Supreme Court in Re- 
public Aviation Corp. v. N.L.R.B., 324 U.S. 793, 
65 S. Ct. 982, 89 L. Ed. 1372, recognized that the 
Board might impose in factories and the like. We 
rested our decision wholly upon the exception and 
reversed that part of the Board’s order that had 
held it an unfair labor practice for an employer 
to address his emplovees on the premises during 
working hours, where he had refused to allow the 
representatives of the union an equal privilege. 
If therefore the Board’s order in the case at 
bar had depended upon the respondent’s refusal, 
or failure, to allow [the union] to address the em- 
ployees on the property during working hours it 
could not stand. On the other hand, since the re- 


spondent refused to allow any solicitation on the 
premises during non-working hours, that was in 
itself an unfair labor practice, for it did not op- 
erate a retail store; and it was an added unfair 
labor practice for it to address the emplovees, 
while such a rule was in force.* 


In sum, the foregoing authorities hold that where 
an employer non-discriminatorily promulgates and en- 


4 N_L.R.B. v. Woolworth Company, 214 F. 2d 78 (C.A. 6), is 
not necessarily in conflict with Bonwit Teller and American Tube, 
as Steelworkers asserts (Opening Brief, p. 37). As Judge Shackel- 
ford Miller, who wrote one of the two opinions constituting the ma- 
jority in that case, pointed out, ‘‘That portion of the [no-solicita- 
tion] rule pertaining to non-working time was not involved and 
was not enforced. That portion of the rule which was enforced 
was a valid regulation”’ (at p. 84). Judge Allen’s statement of the 
question presented (at p. 78) suggests that she may have enter- 
tained a similar view. Viewing the case as involving a rule for- 
bidding solicitation only during working time, the Second Circuit 
would apparently reach the same result as the Sixth Circuit. 
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forces a rule forbidding union solicitation on plant 
premises during working hours, the fact that the em- 
plover himself makes an anti-union non-coercive 


speech on plant premises does not constitute an unfair| 


labor practice nor import a_ requirement that 
the employer grant the union the use of his 
premises for a speech in reply. Where, however, 
an employer, without justification therefor, imposes 


and enforces a broad rule banning solicitation even on| 
non-working time, or where, as in the case of a depart- | 
ment store, an emplover avails himself of the special; 


wrivilege of imposing such a broad rule, it is an un-| 
} 4 — é | 


fair labor practice for him to address his employees on | 
the premises during working hours and to deny union 
representatives an equal privilege. In the latter situ- | 
ation Section 8 (¢) is not involved for the vice in the | 
emplover’s conduct lies not in his speech but in his. 
disparate use of the plant premises, in other words, 
having deprived the employees of their normal right | 
to use plant premises during non-working hours for | 
purposes of solicitation, he may not discriminatorily | 
utilize that deprivation for his own anti-union pur- | 
poses. | 





This, we submit, is no more than a restatement of | 
the essential principles enunciated by the Board in its | 
own Bonwit Teller decision. The Second Circuit, | 
however expressly rejected the Board’s view that | 
equality of opportunity requires that the employer | 
grant a union the use of his premises for the purpose | 
of replving to an employer speech, and further rejected | 
the proposition developed by the Board after its Bon- | 
wit Teller decision that the doctrine therein stated | 
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would apply even in the absence of a broad no-solicita- 
tion rule. 

In Livingston Shirt Corporation, 107 NLRB 400, 
the Board upon extensive reconsideration of the issue 
took a position which conforms to the judicial view. 
In that case the emplover. a manufacturer, had in 
effect a valid rule enjoining activities for or against a 
union during working hours. During a preelection 
period, however, respondent made anti-union but non- 
coercive speeches to the employees during working 
hours but denied the union the use of its premises for 
a reply. The Board, one member dissenting, rejected 
the claim that the emplover’s action constituted an 
unfair labor practice. Citing for support the Second 
Circuit's decisions in Bonwit Teller and American 
Tube, the Board majority rejected the concept that 
equality of opportunity requires that an employer who 
utilizes his premises for the purpose of making an 
anti-union but non-coercive speech to the emplovees 
thereby incurs an obligation to grant the union a like 
forum on its premises (at pp. 406-409). The Board 
said (at p. 407): 


We believe that the equality of opportunity which 
the parties have a right to enjoy is that which 
comes from the lawful use of both the union and 
the employer of the customary fora and media 
available to each of them. It is not to be realistic- 
ally achieved by attempting, as was done in Bon- 
wit Teller, to make the facilities of the one avail- 
able to the other. 


The employer in Livingston had done no more than 
assert the lawful right, arising out of the Act and 
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recognized by the Supreme Court in Republic Avia- 
tion, to ban union solicitation by emplovees on plant 
premises during working time—the emplovees were 
free to solicit during non-working time. Accordingly, 
no special obligation developed upon him to forfeit 
his natural right to communicate with his employees 
on his own time and his own premises, so long as his 
eommunication if it concerned unionization was free 
of threats of reprisal or force or promises of benefit, 
The situation was different, the Board explained, 
where the employer imposed ‘‘either an unlawful 
broad no-solicitation rule (prohibiting union access to 
company premises on non-working time) or a privi- 
leged no-solicitation rule (broad, but not unlawful be- 
cause of the character of the business) ...’’ (at p, 
409). In such a case, the employer, having unlaw- 
fully or by claim of special privilege denied employees 
the use of a normal and effective avenue of communi- 
cation, acts discriminatorily when he takes advantage 
of that avenue for his own benefit. | 

In this frame of reference the view of the Board 
inajority that Section 8 (¢) precludes a finding of 
unfair labor practice in the Livingston Shirt type of 
situation is wholly appropriate? Section 8 (¢) does 
not preclude a finding of unfair labor practice in the 
broad rule type of situation because there the finding 
does not rest on the employer’s non-coercive speech 
which Section 8 (¢) protects. As already explained, 


it rests on the fact that the employer has availed him 














5 One member of the Board majority did not rely on this ground 
because of his view that Section 8 (c) was not involved (107 
NLRB, at 409-410). 
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self of his plant premises as a forum while discrimina- 
torily denying to the emplovees the normal right ac- 
cruing to them for use of that forum for solicitation 
purposes at least during their non-working time. But 
to find an unfair labor practice where an emplover, as 
in Livingston, has preserved inviolate the right of em- 
plovees to solicit on plant premises during non-work- 
ing time merely because the emplover has made a non- 
coercive anti-union speech on those premises would be 
to make the finding of an unfair labor practice wholly 
dependent upon his non-coercive utterance. This Sec- 
tion 8 (c) forbids. 

We submit that the Board’s analysis here is in no 
Wise inconsistent, indeed it is wholly consistent, with 
the holding of the Second Circuit in Bonwit Teller that 
in the broad rule situation Section 8 (¢) is not in- 
volved. 

We are now ready to consider the precise facts of 
the instant case. As the Board noted (J. 1175), **We 
fail to perceive any significant distinction between this 
situation and the facts presented in the Livingston 
Shirt case.’’ All parties concede that the rule here, 
like the rule in Liringston, was valid. In Livingston, 
the employees were not prejudiced by the emplover’s 
speech on plant premises because they retained their 
correlative right to solicit on plant premises during 
their non-working time. In the instant case, the em- 


ployees were not prejudiced by the employer’s distribu- 
tion of literature on plant premises because they re- 
tained their correlative right to distribute literature 
through the customary channels normally available to 
them. No unlawful discrimination arises from the fact 
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that the emplovees were denied the use of plant prem- 
ises for the distribution of their literature, because as 


| 
| 
| 
| 
\ 
| 
i 
\ 
| 
\ 
i 
1 
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we have shown, the employees had no right or claim to | 


such use in the first instance. 


In other words, while a proper adjustment between | 
the right of emplovees to self-organization and the 
right of employers to maintain discipline (Republic | 
Aviation, 324 U.S., at 797-798) requires that with re- 
spect to solicitation, employees normally be permitted. 
to solicit on plant premises on their free time, no such 


| 
| 





infringement on the emplover’s normal right to con-| 


trol the use of his plant is required in respect to dis- 
tribution of literature. In the latter type of situa-_ 
tion, the right of employees to self-organization and | 
their right to equality of opportunity is adequately | 
safeguarded by the methods of distribution normally 
available to a union, such as plant gate distribution, | 
mail distribution, and the like. The balance here is | 
not between working time and non-working time as in 
the no-solicitation case, but rather between the em-. 
ployer’s right to use his plant as an avenue for his, 
distribution and the employees’ right to use the other | 
media available to them for their distribution. A situa- | 
tion analogous to the Bonwit Teller case would arise | 
only if the employer while insisting upon his right to | 
distribute literature in the plant should seek, for ex- ! 
ample, to forbid employees from distributing litera- | 
ture outside the plant gate. In such a situation it | 
might be argued that equality of opportunity was de- | 
nied and the employer was acting discriminatorily by | 
asserting his right while at the same time circumscrib-_ 


ing the correlative right of his employees. 
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It follows, we beheve, that just as in the Livingston 
Shirt type of situation an ‘employer does not 
commit an unfair labor practice by utilizing his own 
premises for a non-coercive speech, so in the instant 
case he does not commit an unfair labor practice by 
utilizing his own premises for the distribution of non- 
coercive literature. In both cases the employer is 
merely utilizing an avenue of communication normally 
and naturally available to him, and to the extent that 
the avenue of Communication Is proscribed to the em- 
plovees, that proscription is the product of a valid 
adjustment already made by the applicable no-solici- 
tation rule or no-distribution rule, ax the case may be. 
No illegal or unduly broad proscription having been 
imposed by the employer, he incurs no special obliga- 
tion to the employees either to forfeit his normal 
rights or to compensate the employees in some man- 
ner because he exercises them." Moreover, here as in 


Livingston, absent any other ground for the finding of 


*In its reply brief, p. 20, Steelworkers, prompted perhaps by 
the square holdings of the Second Circuit in Bonwit Teller and 
American Tube, disavows any claim that NuTone erant it the 
use of plant facilities for the distribution of its literature. It 
asks merely that NuTone not prohibit employees use of plant fa- 
‘cilities for distribution purposes so long as NuTone itself uses 
that avenue of communication. We believe the distinction is with- 
out substance. The net of both positions is that NuTone, which 
is doing no more than exercising its unquestioned right to forbid 
employee distribution of literature on its premises, must forfeit 
its own right to use those premises unless it grants the union the 
same facilities. 
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an unfair labor practice, to posit a finding of violation | 
on the mere fact that an employer has distributed | 
non-coercive literature would be to flout the provi- | 
sions of Section 8 (ec) which specifically immunize 
such conduct.’ | 


2. The Contention Based on NuTone’s Other Unfair 
Labor Practices 

The record shows that after impartially enforcing | 
its no-solicitation and no-distribution rules as between | 
pro-union and anti-union groups during the preelec- 
tion period, NuTone later permitted an independent | 
employee organization to distribute union literature 
on plant premises and that NuTone also committed | 
other severable unfair labor practices. We believe for | 
the reasons stated in our opening brief, pp. 49-50, and | 
in NuTone’s opening brief, pp. 48-49, that these in- 
dependent violations do not warrant a finding that. 
NuTone’s conduct with respect to its no-distribution 
rule during the preelection period was thereby con- | 
verted into an unfair labor practice. In sum, the 
Board takes the position that a primary purpose of 
Congress in enacting Section 8 (¢) was to Insure that. 
otherwise lawful utterances be not condemned or en- 
joined on such severable grounds. See Sen. Rep. No. 
105 on 8. 1126, 80th Cong., Ist Sess, pp. 23-24. More-' 





7 As noted in our opening brief, p. 44, n. 32, Section 8 (c) ex. 
pressly protects not only oral statements but also written and/| 
printed material and its dissemination. 


| 


i 
\ 
| 
\ 
i 











20 


over, to the extent that such other unfair labor prac- 
tices were found to have occurred, they are adequately 
remedied by the Board’s order. (J. 1176, 1177). 


Respectfully submitted, 


THEOPHIL C. KAMMHOLZ, 
General Counsel, 
MarcEL MaLLeT-PREVOsT, 
Assistant General Counsel, 
ARNOLD ORDMAN, 
Attorney, 
National Labor Relations 
Board. 


August 1996. 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,754 
UNITED STEELWORKERS OF AMERICA, CIO, 
Petitioner, 
Vv. 
NATIONAL LABOR RELATIONS BOARD, 
Respondent, 


NuTONE, INCORPORATED, 
Intervenor. 


No. 12,812 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 


v. 
NuTONE, INCORPORATED, 
UNITED STEELWORKERS OF AMERICA, CIO, 


Intervenor. | 


ON PETITION TO REVIEW AND SET ASIDE PART | 


OF AN ORDER OF THE NATIONAL LABOR RE- 
LATIONS BOARD DENYING RELIEF (No. 
12,754) AND ON PETITION TO ENFORCE 
THE REMAINDER OF THE ORDER 
GRANTING RELIEF (No. 12,812) 


The Board’s attorney argues (Br. 7) that the three girls 
were engaged in concerted activity when protesting their 
layoff, and that Marshall’s conduct on this occasion was 





Respondent, — 
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not unprotected. The argument seems to imply that, if the 
Board had accepted NuTone’s assigned reason for non- 
recall as genuine, NuTone would have been in violation of 
the Act if it had discharged the three girls on account of 
the profanity used while engaged in activity labelled as 
protected and concerted. 

This argument raises two questions, which are however 
no part of any of the issues stipulated by the parties on 
August 25, 1955. Without waiving any rights NuTone may 
have herein under Rule 38(k) of this Court, we will answer 
these questions, which we deem to be: whether Marshall’s 
(and Lottie’s) conduct was (1) protected and (2) con- 
certed activity. 

In Blue Bell, Inc., 107 N. L. R. B. 514, the Board held 
that an employee’s application of the epithet ‘‘liar’’ to a 
company officer in the course of organizational activity 
was protected, but the Board said that, ‘‘. . . an employee 
by engaging in concerted activity does not acquire a gen- 
eral nor an unqualified right to use disrespectful epithets 
toward or concerning his employer.”’ 

In VN. L. R. B. v. 1. B. E. W., 346 U.S. 464, the Supreme 
Court interpreted Section 10(c) of the Act in such a way 
that a discharge for cause is non-violative, as the third 
paragraph of the dissenting opinion notes, ‘‘regardless of 
whether the handbill was a ‘concerted activity.’ ’’ And the 
Eighth Circuit in Farmers Cooperative Co. v. N. L. R. B., 
208 F. (2d) 296, plainly held that the epithet there em- 
ployed (the same as here) was a discharge for cause. 
Clearly Marshall’s conduct (and Lottie’s) was unprotected. 

The office incident, we also contend, was not an instance 
of concerted activity. These three women did not engage 
in aetivity for the purpose of collective bargaining, for 
their mutual aid or for their mutuai protection. The rec- 
ord shows that the reason why they came to see Mann was 
to find out why they were laid off and to find out what 
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would happen to their vacation pay. They did not present | 
any demands to Mann for the purpose of obtaining conces- | 
sions. They were there to seek information. They knew | 
that the qualifying date for vacation pay was June Ist, | 
already passed, and they expected to gain nothing in addi- | 
tion to being paid the vacation money due them under their 
then existing conditions of employment. They asked for | 
nothing beyond that they already had and did not demand | 
a revocation of the layoff action. ! 

In this connection, we refer to NV. L. R. B. v. Jamestown | 
Veneer & Plywood Corp., 194 F. (2d) 192 (C. A. 2), in ! 
which the Court said in part: | 


‘“The Trial Examiner found that the four employees | 
who quit their work on July 22nd before the end of the | 
night shift engaged in concerted activities protected | 
by the above-quoted provision. With this conclusion | 
we cannot agree. Their walkout was not to secure a | 
withdrawal of the notice of layoff. Foreman Morrison | 
had no authority to withdraw it, and they neither | 
asked him to withdraw it nor to call up anyone with | 
authority to do so.’’ | 


We conclude that the conduct engaged in before Mann | 
by the three girls was neither protected nor concerted | 
activity. 


Respectfully submitted, 


Cuar.es A. ATwoon, 
2301 Union Central Bldg., 
Cincinnati 2, Ohio, 
Attorney for NuTone, 
Incorporated. 
Of Counsel: 
Frost & Jacoss, 
January 30, 1956 
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STATEMENT OF QUESTIONS PRESENTED 

The questions presented were framed in the pre- 
hearing conference stipulation and are correctly 
stated in the Steelworkers’ brief and in the NuTone. 


brief. Question No. 6 in the NuTone brief was not 
included in the stipulation. 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,754 
Untrep STEELWORKERS OF AMERICA, CIO, PETITIONER 
v. 


NatTionaL Lasor RELATIONS BoaRD, RESPONDENT 
NuTone, INCORPORATED, INTERVENOR 


No. 12,812 


NationaL Lasor Rewations BoarbD, PETITIONER 
v. 


NuTone, INCORPORATED, RESPONDENT 
UniTED STEELWORKERS OF AMERICA, CIO, INTERVENOR 


ON PETITION TO REVIEW AND SET ASIDE PART OF AN ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD DENYING RE- 
LIEF (NO. 12,754) AND ON PETITION TO ENFORCE THE RE- 
MAINDER OF THE ORDER GRANTING RELIEF (NO. 12,812) 


COUNTERSTATEMENT OF THE CASE 


In its Decision and Order the Board found, briefly, 
that NuTone (1) violated Section 8 (a) (1) of the 
Act by soliciting employees to report on union activity 
in its plant and in connection therewith promising 

(1) 
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benefits, and by implying that the layoff of one em- 
plovee was due to her union activity; (2) violated 
Section 8 (a) (3) and (1) of the Act by discrim- 
inatorily failing and refusing to recall employees Della 
Puckett, Charlottie Puckett, and Virgie Marshall after 
an economic layoff; and (3) violated Section 8 (a) (2) 
and (1) of the Act by interfering with the formation 
of, and giving support and assistance to, the NuTone 
Employee-Company Relations Committee. In addi- 
tion to its cease-and-desist order, the Board affirm- 
atively directed NuTone to withdraw recognition from 
the Emplovee-Company Relations Committee and to 
reinstate the two Pucketts with back pay. The Board 
did not direct reinstatement for Marshall on the ground 
that her conduct subsequent to NuTone’s discrim- 
inatory refusal to recall her rendered her unsuitable 
for reinstatement.’ 

In Case No. 12754, Steelworkers contend that the 
Board erred in failing to order the reinstatement of 
Virgie Marshall and in failing to find that NuTone 
violated Section 8 (a) (2) and (1) of the Act by 
itself distributing noncoercive antiunion literature in 
the plant prior to a Board election while at the same 
time enforcing a valid plant rule forbidding employees 
from distributing literature in the plant. 
| In Case No. 12812, NuTone reists the Board’s find- 
ings that NuTone independently violated Section 8 (a) 


Board Member Murdock dissented from the majority view 
insofar as the majority found that NuTone had not discrimina- 
torily applied the no-distribution rules and that NuTone had 
not dominated the Employee-Company Relations Committee 
(J. 1178-1180). 
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(1) of the Act and that it discriminatorily failed and 
refused to reinstate the two Pucketts and Marshall 
after their economic layoff. It further contends that 
in any event, reinstatement should have been denied 
Charlottie Puckett because her conduct, like that of 
Marshall, was so offensive as to preclude an order of 
reinstatement.’ 

The evidence in support of the Board’s conclu- 
sionary findings is here summarized: 


if 


The Board’s findings of fact and conclusions of law 


A. NuTone’s interference, restraint, and coercion in violation of Section 
8 (a) (1) of the Act 


The Steelworkers began an organizational cam- 
paign among NuTone’s employees in late April or 
early May 1953 (J. 1125; 284)*° On July 16, Steel- 
workers filed a petition for certification with the 
Board and an election was scheduled for August 
19 (J. 1125; 211). In the meantime, in mid-May, 
Supervisor Robert Schaeffer asked employee Thelma 


2. As shown by the Prehearing Conference Stipulation, Steel- | 


workers has now abandoned its contention that NuTone unlaw- 
fully dominated the Employee-Company Relations Committee, 
and NuTone, for its part, no longer challenges the validity of 
the Board’s finding that it unlawfully assisted that organiza- 
tion. NuTone, likewise, has apparently abandoned the conten- 
tion urged before the Board that Della Puckett, if discrimina- 
torily denied reinstatement, should be denied that relief because 
of any subsequent misconduct on her part. 

$“J” references are to the numbers centered in boldface type on 
separate lines of the Joint Appendix. “G. C. Ex.” references are 
to the exhibits introduced into evidence by the General Counsel. 
References preceding a semicolon are to the Board’s findings; 
succeeding references are to the supporting evidence. 
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Collier whether she had seen any girls signing union 
eards and told her that if she did, she should give 
him their names (J. 1126; 335, 141-142). When 
Collier remarked, ‘*Do you want me scalped,” Schaef- 
fer replied, ‘*Don’t worry about the girls in here * * * 
Mr. Corbett [the president of NuTone] will take 
care of you * * *. You will never be let go’” (J. 
1126; 335-336). About a month before the election, 
Supervisor Bernie Gray asked employee Dan Deaton, 
‘if you see any of the boys passing out union cards 
or anything, will you come and tell me?” (J. 1126; 
368, 142). 

On or about June 12, a few days after the layoff of 
Virgie Marshall, Gray spoke to employee Hattie Lay- 
mons about the layoff and commented that Marshall 
‘‘should have known better than to get mixed up in 
that damn union’’ (J. 1126; 346-347). 

Upon these undisputed facts* the Board affirmed 
the Trial Examiner’s conclusion that NuTone inter- 
fered with, restrained, and coerced its employees in 
violation of Section 8 (a) (1) of the Act, by inter- 
rogating employees concerning union activity in the 
plant, by soliciting reports on such activity and 
promising benefits for so reporting, and by implying 
that Marshall’s layoff was due to her union activity 
(J. 1173, 1126-1127). 


* Conflicting testimony was adduced as to other instances of 
employer interference, restraint, and coercion. However, the 
Trial Examiner credited NuTone’s denials in these instances (J. 
1127-1129). 








r9 

B. NuTone’s failure to recall Della Puckett, Charlottie Puckett, and Virgie | 
Marshall after an economic layoff, in violation of Section 8 (a) (3) and (1) : 
of the Act 
On June 9, nine employees were laid off for eco- | 
nomic reasons (J. 1134; 113, 115-116, 135). Included | 
were Virgie Marshall, Charlottie Puckett and Della | 
Puckett, all-of whom had joined Steelworkers shortly | 
before (J. 1134; 113, 375, 425-426, 429-430, 454). | 
There is no evidence, however, that prior to the layoff | 
NuTone knew of their union membership or that that 
circumstance played any part in their selection for 
layoff (J. 1134). | 
The employees were notified of the layoff by their 
foreman, Howard Fisher, shortly before quitting time 
(J. 1135; 130, 606-607). Marshall, who admitted | 
that she was angry about it, was heard to make a_ 
remark to the general effect that she knew when 
she was transferred to the department that, that 
¢ d Fisher,” or that ‘‘s o—— b— 
Fisher’’ would get rid of her or lay her off (J. 1135; 
379, 556-557, 588, 606-608). There is no evidence. 
however, that either of the Pucketts said anything | 
unseemly. | 
Marshall and the Pucketts then went to the office | 
of Henry Mann, Director of Industrial Relations, and. 
protested the layoff (J. 1135-1136; 167-168, 173-174, | 
73). Marshall, still very angry, at one point applied ! 
the term ‘‘s—— o—— b——”’ to both President Cor- | 
bett and Foreman Fisher, characterized President | 
Corbett as a “bastard”, and charged that the layoff | 
da. dirty trick” to beat her out of | 
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her vacation pay (J. 1136; 170, 378-379, 644, 653, _ 
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672). Charlottie Puckett said nothing untoward and 
Della Puckett, according to Mann, was *‘more or less 
an innocent * * * a silent participant * * * in the 
abusive language’ (J. 1136, 1137, n. 7; 152-153, 154— 
156, 158, 454-455). 

That same night, June 9, Marshall and Steelworkers 
organizer Sowder went to the home of employee Rose 
DeAngelis and solicited her to join the union (J. 1137; 
383-384). In the course of the conversation, Marshall 
said to DeAngelis, “*I guess you know what they done 
to Lottie [Charlottie] Della, and I,’* and added that 
all three had signed union cards before their layoff 
(J. 1137; 384). The following morning DeAngelis 
told Supervisor Millichamp ‘‘everything’’ Marshall 
had said the night before (J. 1137; 330-331, 140). 

On the afternoon of June 11, Steelworkers made its 
first distribution of literature at the plant (J. 1137; 
386). Marshall, who participated in the distribution, 
Was ‘*cussed out”’ by employee Laymons for involving 
Laymons’ son in union activity (J. 1137-1138; 385, 
878). The next morning Laymons reported the epi- 
sode, including Marshall’s part in it, to supervisor 
Millichamp (J. 1138; 878). As already noted, supra, 
p- 4, supervisor Gray on the same day commented 
to Laymons that Marshall should have ‘‘known better 
than to get mixed up in that damn union.’’® 

On June 23 NuTone began recalling the laid off 
employees and within a short time had recalled all 


>The Board concluded, however, that under all the circum- 
stances Gray’s remark of June 12 could not be related back to 
support a finding that the earlier layoff was discriminatorily 
motivated (J. 1134, 267). 
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but Marshall and the two Pucketts (J. 1184-1135: | 
102, 121-124). Although NuTone normally followed | 
seniority in recalling laid off employees, it did not do | 
so in this instance, Marshall and the two Pucketts | 
being senior to all those who were recalled (J. 1140, | 
n. 10; 109, 112, 113-114, 116-117, 121-124). ! 

NuTone contends that its decision not to recall 
Marshall and the Pucketts was made on June 10 and ' 
was based on the ‘“‘profanity that was used’’ in| 
Mann’s office the afternoon of the layoff (J. 1134— 
1135: 152, 163). NuTone admits, however, that it 
made no record of this decision until at least June 12 | 
(J. 1156-1137 ; 157-158, 161, 169). For reasons fully 
discussed in the Argument, infra, pp. 24-25, the Board | 
affirmed the Trial Examiner’s conclusion that the 
decision not to recall the three girls was made on 
June 12 or thereafter, after NuTone had learned of | 
the Steelworkers” organizational campaign and the, 
participation of the three girls in that campaign (J. 
1137, 1139, 1173-1174). | 

Upon the foregoing facts the Board, like the Trial | 
Examiner, found that in protesting their layoffs, the 
three employees were engaged in a protected con-. 
certed activity; that neither Della nor Charlottie! 
Puckett engaged in misconduct at any time during the’ 
layoff incident; that Marshall’s conduct on this occa- 
sion was not such as to constitute unprotected activity, 
as to her; that NuTone’s decision not to recall’ 
Marshall and the Pucketts was unrelated to the layoff | 
incident and was made with calculation and intent 
to discourage union membership and activities; and 
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that, but for this discrimination, the three employees 
would have been recalled on June 23 when other 
employees with less seniority were recalled (J. 1139- 
1140; 1174-1175). Accordingly, the Board and the 
Trial Examiner concluded that NuTone’s failure to 
recall Marshall and the Pucketts violated Section 8 
(a) (3) and (1) of the Act (tbid.)° 

C. The conduct of Marshall and the Pucketts following their layoff 
The Steelworkers’ organizational campaign took on 
momentum following the layoff of Marshall and the 
Pucketts. As already noted, p. 3, Steelworkers filed 
a representation petition with the Board on July 16 
and an election was scheduled for August 19. Be- 
tween August 1 and August 19, Marshall and the 
Pucketts distributed union literature in the vicinity 
of the plant, each at a different location except on 
one occasion when Charlottie Puckett and Marshall 
were together (J. 1150; 211, 690-691, 740, 804). Con- 
currently with the Steelworker campaign, a group 
or employees calling themselves ‘‘NuToners for Nu- 
Yone’”? and later known as the ‘‘Loyalty’’ group 
actively opposed the Steelworkers (J. 1125; 356). 

The feeling between the two employee groups was 
heated; verbal exchanges in which Marshall was a 
“chief offender’? were frequent (J. 1150-1151). The 
Board observed, “To set forth [Marshall’s] exact lan- 
guage would be neither rewarding nor edifying’ (J. 
1150). As summarized by the Board (J. 1150-1151) 
Marshall used 

éAn allegation in the complaint that employee John David 


Mills was discriminatorily discharged was dismissed for want of 
evidentiary support (J. 1178, 1142-1143). 





°9 





9 


profanity and abusive language of the same 


type she had used during the layoff incident | 
[J. 793]; * * * she also made indecent and | 


obscene suggestions relating to biological and | 


bodily functions [J. 755, 765, 790, 793-794]; 
* * * on some occasions she applied the term 
“brown noses’’ to certain employees and * * * 
on others she made specific statements which 
spelled out explicitly all that the term implies 


[J. 817, 864]. She also made statements di- | 
rectly attacking the virtue of the female em- | 


plovees generally and of Audrey Vaught in 


particular [J. 819, 827, 847-848]; in fact, the | 
evidence indicates that Marshall reserved her | 
prize comments for Audrey and her husband, — 
Lloyd, who acted as one of the leaders of the | 


NuToner group [J. 798, 846]. 


The language used by Charlottie Puckett, on the | 
other hand, was much less offensive (J. 1151). On | 
one occasion, during an exchange between Lloyd | 
Vaught and Marshall, Charottie chimed in to call | 
Vaught an “ignorant s— o— b——”’ (J. 1151; 790). | 
At another time, after employee DeAngelis told Char- | 








lottie that she did not “think it was right’? for Char-_ 


lottie to be distributing union literature ‘‘because | 
[President Corbett] had been so good to her,’’ Char- ! 
lottie replied that if DeAngelis had been “pushed | 
around the way she was” she would be for the Union | 
too and called DeAngelis a vile name roughly syn- | 
onymous with “brown nose”’ (J. 1151; 888). DeAn-. 
gelis retorted “‘it takes one to call one”? (J. 1151; 888). 





7The bracketed record references have been inserted for the | 
convenience of the Court. 
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The only other name ealling indulged in by Charlottie 
occurred during an argument between herself and 
employee Ball arising out of the latter’s refusal of 
Charlottie’s offer of union literature (J. 1152; 774). 
When Ball, like DeAngelis, chided Puckett for her 
union activity in view of President Corbett’s good 
treatment of the emplovees, Puckett retorted, “You 
g— d— s—’s don’t know any better * * *. You will 
get yours just the same as we did” (J. 11523; 773-775, 
806, 830). 

Della Puckett used no unrefined language to any- 
one nor was she present when Marshall or Charlottie 
used any of the language set forth above (J. 1150). 

‘Before the Board NuTone took the position that 
even if it had discriminated against Marshall and the 
Pucketts by failing to recall them, ‘the three girls, 
when they were outside passing out literature for the 
Union and in company with union organizers used such 
vile and intemperate language as to destroy whatever 
rights to reinstatement they might have had at the 
time’”’ (J. 1150; 683-684). In the absence of any evi- 
dence attributing any objectionable language to Della 
Puckett or to anyone in her presence, the Board, like 
the Trial Examiner, rejected this contention as to her 
(J. 1155). Both also rejected it as to Charlottie 
Puckett whose language “though not suited to the 
pleasantries of the drawing room”’ was not sufficiently 
serious to render her unsuitable for reemployment 
(J. 1155). Accordingly, the Board ordered the usual 


8 As already noted, p. 3, n. 2, NuTone has apparently abandoned 
its contention as to Della Puckett. 
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remedy of reinstatement and back pay for both, 
Pucketts (J. 1155, 1177). | 

In the ease of Marshall, on the other hand, both the’ 
Trial Examiner and the Board sustained NuTone’s 
contention that her right to reinstatement terminated 
when she used the obscene and profane language sum-: 
marized supra, p. 9. Accordingly, neither ordered 
her reinstated (J. 1155-1156, 1177). However, 
because she would have been recalled on June 
23 along with the other laid-off employees except for 
NuTone’s discrimination against her, supra, and 
would certainly have continued in its employ until 
the time of her misconduct, the most flagrant of which 
occurred immediately prior to the election, the Board 
and Trial Examiner ordered NuTone to make her 
whole we any loss of pay she may have suffered from 
June 23 through August 18, 1953, inclusive (J. 1155- 
1156, a | 








D. The Board’s finding that NuTone’s distribution of antiunion literature 
in the plant was not violative of the Act 


Prior to and during the Steelworkers ceetnints 
campaign, NuTone had in effect rules forbidding em- 
ployees to engage in solicitation of any kind on com- 
pany time, to post signs of any kind, or to distribute 
any literature on company property including the 
parking lot on which many of the employees parked 
their cars (J. 1131; 205). NuTone itself, however, 
both prior to the organizational campaign and there- 
after, regularly posted signs throughout the plant, 
and distributed literature both for its own purposes 


and for charitable purposes or drives such as Com- 
368130—55——-3 | 
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munity Chest (J. 1130; 193-194, 201-202, 204-206). 

‘When the Steelworkers’ campaign got under way, 
NuTone posted notices reminding its employees of the 
foregoing rules and stating that the restrictions ap- 
plied equally to prounion and antiunion employee 
groups (J. 1130-1131; 202-203, 208, 209, G. C. Ex. 
6, 7, 8). It is undisputed that in the period prior to 
the election, NuTone applied these rules uniformly as 
between the Steelworkers and the Loyalty Group 
(J. 1132). Management, however, consistent with its 
prior practice, did not deem itself bound by the rules 
which it imposed upon its employees, and itself dis- 
tributed eight pieces of pre-election literature (J. 
1132; 202-204, 208-209, 214, 218, G. C. Ex. 11A- 
11H). This literature, while antiunion in nature, 
Was not coercive in content (tbid.).’ 

The Board and the Trial Examiner agreed on, 
and the parties did not challenge, the legality of the 
foregoing rules (J. 1174, n. 2, 1132). The Trial Ex- 
aminer was of the view, however, that the ban on 
employee distribution of literature in the plant, per 
se, precluded management from utilizing that medium, 
and that NuTone’s distribution of antiunion litera- 
ture, although the content of that literature was not 
coercive, amounted to a discriminatory application of 
the rules within the meaning of Section 8 (a) (2) 


* During the same period NuTone also mailed to the employees 
ten other pieces of noncoercive antiunion campaign material 
(J. 1132, n. 4: 210-213, 219-220, G. C. Ex. 9C, 10, 12A-12T). This 
avenue of communication, like distribution at company entrances 
or anywhere else off plant property, was of course available to the 
employees under the company rules. 
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and (1) of the Act (J. 1133-1134).° The Board, | 
however, Member Murdock dissenting, reversed the | 


Trial Examiner’s finding in this respect (J. 1174, 


1178). The Board noted that the antiunion literature | 
distributed by NuTone was expressly protected by | 
Section 8 (c) of the Act which guarantees the right | 
to express and disseminate views, arguments and | 
opinions in oral or printed form so long as they do : 
not contain threats of reprisal or promises of benefit | 
(J. 1175). The Board noted further that an em- | 
ployer’s right to make and enforce valid rules regulat- | 
ing the conduct of his employees may not be condi- | 
tioned on the requirement that management itself be | 
bound by such rules (J. 1174-1175). Finally, the | 
Board held that the statutory protection thus accorded | 


NuTone could not be withdrawn because it engaged | 
in other unfair labor practices which it would be re- | 
quired to remedy (J. 1175).” 


* The Trial Examiner found further support for this view in | 
the circumstance that following the defeat of the Steelworkers in | 
the August 19 election, and the elimination of that union as a con- | 


tender for the status of bargaining representative of the em- | 
ployees, NuTone unlawfully assisted the Employee-Company Re- | 
lations Committee by, inter alia, permitting and assisting it to | 


distribute literature on plant property (J. 1132-1133; 206, 225-| 


296). 


and (1) of the Act and is enjoined by appropriate provisions in 
the Board’s remedial order. As the Preheari ing Conference Stip- | 


ulation recites, the validity and enforceability . of those remedial 


provisions are not being challenged here. 


41 As we show in the next succeeding section, NuTone’s subse- | 
quent conduct with respect to the Employee-Company Relations | 
Committee including its assistance in the distribution of literature | 
by that Committee was found to be violative of Section 8 (a) (2) | 





I 
' 
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E. NuTone’s unlawful assistance and support to the Employee-Company 
Relations Committee 


Almost from the outset of the Steelworkers cam- 
paign, NuTone manifested its hostility to representa- 
tion of its employees by ‘‘outsiders’’ (J. 1143-1144; 
G. C. Ex. 11.4, 13). After Steelworkers was defeated 
in the election, the leaders of the antiunion Loyalty 
group organized a permanent Employee-Company 
Relations Committee for the purpose of bargaining 
with the company and for the handling of grievances 
(J. 1144-1146; G. C. Ex. 20; 360-365). Beginning 
in mid-September NuTone mimeographed a series of 
notices for the Committee using company supplies 
and equipment for which no charge was made (J. 
1146-1147; 206207, 209, 210-211, 225-226, 229-231, 
G. C. Ex. 144-14C). These notices were distributed 
in the plant in the same manner NuTone distributed 
its own literature, in part on company time and by 
foremen (J. 1146-1147; 206, 225-226). An election 
of departmental representatives to serve on the Com- 
mittee was likewise conducted in part on company 
time and the ballots were counted by the foremen (J. 
1147; 80, 206-07, 240, Ex. 14C). Meetings of the Com- 
mittee were held from time to time in the company 
cafeteria; in at least some instances the meetings were 
conducted on company time for which the employees 
in attendance were paid (J. 1147; 235, 237, 241-242). 
The Committee also met with management on several 
occasions concerning ‘‘grievances’’ or things ‘‘the em- 
ployees didn’t think were fair’’ (J. 1147; 359-360). 

Upon the foregoing facts the Board affirmed the 
Trial Examiner’s finding—not challenged here—that 





15 


NuTone interfered with the administration of the : 
Committee and gave it assistance and support in Vio- | 
lation of 8 (a) (2) and (1) of the Act (J. 1149).” 


IT 


The Board’s order 


The Board’s order directs NuTone to cease and | 
desist from the unfair practices found and from in | 
any other manner interfering with, restraining or | 
coercing the employees in the exercise of the rights | 
guaranteed them by the Act (J. 1176-1177). Affirma-_ 
tively, it orders NuTone to reinstate Charlottie Puck- | 
ett and Della Puckett with full back pay; to make | 
Virgie Marshall whole for any loss she may have ! 
suffered by reason of NuTone’s discrimination against | 
her between June 23, 1953, and August 18, 1953; to | 
withdraw all recognition from the Employee-Company | 
Relations Committee unless and until it shall have 
been certified by the Board, and to post the usual | 
appropriate notices (J. 1177-1178). | 





STATUTE INVOLVED | 

The relevant provisions of the National Labor | 
Relations Act, as amended (61 Stat. 136, U. S. C., 3 
151, et seq.) are set forth in NuTone’s brief, pp. 53-55, | 
and in Steelworkers’ brief, pp. 11-12. | 


22 Board Member Murdock would also have found unlawful | 
domination of the Committee (J. 1181-1182). Steelworkers’ peti- | 
tion for review in this Court alleged error in the Board’s failure | 
to find domination. However, Steelworkers has now abandoned. | 
this contention. See Prehearing Conference Stipulation. ! 








16 
SUMMARY OF ARGUMENT 


I 


Undisputed evidence establishes that on at least 
two occasions during the Steelworkers’ brief organi- 
zational campaign, NuTone’s supervisors solicited 
employees to report union activities to management 
and in one such instance promised an employee im- 
munity from discharge for so doing. On still another 
occasion, likewise established by undisputed evidence, 
the layoff of an employee, Virgie Marshall, was di- 
rectly attributed by a NuTone supervisor to Marshall’s 
involvement ‘‘in that damn union.’’ Such conduct on 
the part of an emplover is on settled law interference, 
restraint, and coercion within the meaning of Sec- 
tion 8 (a) (1) of the Act. Joy Silk Mills v. N. LD. 
R. B., 87 App. D. C. 360, 367-368, 185 F. 2d 732, 740, 
certiorari denied, 341 U. 8S. 914. 

NuTone’s claim that the cited instances of in- 
terference were too isolated to warrant a finding of 
violation is without merit, especially in view of its 
contemporaneous discrimination against Marshall, 
Charlottie Puckett, and Della Puckett and its later 
unlawful assistance to the Employee-Company Rela- 
tions Committee. Inapposite also is NuTone’s con- 
tention that no employees were in fact coerced. 


II 


The record as a whole supports the Board’s finding 
that the reason for NuTone’s failure to recall Marshall 
and the Pucketts, when work became available after 
their economic layoff, was because these three em- 


“he 


ployees had engaged in union activities. NuTone’s 
contention that it was unaware of their union activi- 
ties when the decision not to recall them was made 
is refuted by direct and specific testimony that their 
union membership had previously been reported to 
supervisor Millichamp. Marshall’s participation in 
the June 11 distribution of union literature was 
likewise reported directly to management. Moreover, 
all three employees had concertedly protested their 
lavoff to management, and in management’s view, 
as shown by its subsequent conduct, all three were 
considered as falling in the same category. | 

NuTone’s defense that the real reason for the 
refusal to recall the three employees was because of 
the abusive language used by them to Industrial Rela- 
tions Director Mann immediately after their layoff 
likewise does not withstand scrutiny. The Board 
found that only one of the three, Marshall, used un- 
seemly language on that occasion and that the par- 
ticular language then used was not unlike that in 
common use in the plant. Significant also is the fact 
that the decision not to recall the three employees 
was made, not on the heels of the ‘‘abusive language” 
incident, but some time thereafter when management 
had learned of their union membership. Finally, 
NuTone never mentioned this asserted dereliction to 
the three employees as a ground for not recalling 
them but stressed the lack of work and led them to 
believe that they would be recalled when work became 


available. 
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EEE 


The Board’s denial of reinstatement to Virgie 
Marshall and its grant of reinstatement to Charlottie 
Puckett was a reasonable and proper exercise of the 
broad discretion vested in the Board by Section 10 
(c) of the Act to devise such remedies as will effectu- 
ate the policies of the Act. The personnel in the 
NuTone plant were addicted to the use of vulgar 
and profane language and the mere use of such vulgar 
and profane language, especially in the heat of a 
union campaign, does not warrant the denial of 
reinstatement to an employee otherwise entitled to 
that remedy. 

Judged by this standard, the Board considered 
Charlottie Puckett eligible for reinstatement notwith- 
standing that during the period following her lay- 
off, she indulged in some profane and vulgar language. 
So far as the record shows, Charlottie Puckett’s use 
of profanity was limited to only a few oceasions when 
she was provoked, and the epithets which she em- 
ployed were those in fairly common use in the plant. 
Moreover, there was no indication that Charlottie 
Puckett’s conduct was of such consequence as to 
constitute interference with the rights of her fellow 


employees, or to render her an undesirable employee. 

Virgie Marshall’s misconduct, on the other hand, 
was of a wholly different pattern. It was character- 
ized by consistent and extremely obscene and provoca- 
tive language directed against all who opposed the 
Steelworkers’ organiational campaign. Quite apart 
from the fact that this course of conduct rendered 
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her unfit for further employment at NuTone, rein- 
statement of an employee who engaged in a conscious 
and deliberate program which interfered with the 
organizational rights of her fellow employees would 
be contrary to the policies of the Act which the Board | 
is directed to effectuate. : 


IV | 


Section 8 (c) of the Act expressly guarantees to 
emplovers, inter alia, the right to express anti-union | 
‘views, argument, or opinion, or the dissemination | 
thereof, whether in written, printed, graphic or visual | 
form * * * if such expression contains no threat of 
reprisal or force or promise of benefit.”’ It follows | 
therefore that NuTone did not violate the Act by | 
distributing noncoercive antiunion literature in the | 
plant. The protection thus accorded NuTone by Sec- | 
tion 8 (¢) is in no way diminished by the fact that 
it simultaneously enforced, equally as between anti- | 
union and pro-union employee groups, an admittedly | 
valid rule prohibiting employees from distributing 
any literature on company property. Similarly, the. 
statutory immunity afforded by Section 8 (c) may 
not be denied NuTone because it is found to have com- 
mitted other unfair practices for which the Board’s | 
order provides an appropriate remedy. | 


V i 











NuTone, asserting that the Employee-Company 
Relations Committee is now defunct, does not contest | 
the Board’s finding that it interfered with the forma- | 
tion of, and gave unlawful assistance and support to. 

868130—55———_4 


| 
| 
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that labor organization. On settled authority the 
Board is entitled to a decree by this Court barring 
resumption of that unfair labor practice. See 
N. DL. R. B. v. Mexia Textile Mills, Inc., 339 U. S. 
563, 567-568. 
VI 

Section 10 (f) of the Act confers upon ‘‘any person 
aggrieved by a final order of the Board granting or 
denying in part the relief sought” the right to obtain 
a review of such order in an appropriate circuit court 
of appeals. Steelworkers has standing under this 
statutory provision to obtain the review sought here. 
The Section 10 (e) limitation precluding judicial 
review of objections not urged before the Board has 
no application here since the objections here relied 
upon by Steelworkers were urged before the Board 
by General Counsel; accordingly, the purpose which 
Section 10 (e) is designed to serve, namely, to afford 
the administrative agency the opportunity to pass 
initially upon the matters in issue, has been fulfilled. 


ARGUMENT 


I 


Substantial evidence on the record considered as a whole sup- 
ports the Board’s finding that NuTone violated Section 8 
(a) (1) of the Act by interrogating employees concerning 
union activity in the plant, by soliciting reports on such ac- 
tivity and by promising benefits for so reporting, and by 
implying that an employee’s layoff was due to her union 
activity 


As set forth in the Counterstatement, pp. 3-4, 
undisputed evidence establishes that upon learning of 
the Steelworkers organizational campaign NuTone, 





21 


through its supervisors, solicited employees to report’ 
on the distribution and signing of union cards, prom- 
ised one emplovee that in return she would be pro- 
tected from her fellow employees and would be im- 
mune from discharge, and in connection with Mar- 
shall’s layoff commented that “she should have known 
better than to get mixed up in that damn union.” 

Interrogation of employees concerning union activ- 
ities ‘carries with it at least the aroma of coercion.” 
Joy Silk Mills v. N. L. R. B., 87 App. D. C. 360, 368, 
185 F. 2d 732, 740, certiorari denied, 341 U. 8S. 914. 
And where, as here, such interrogation is coupled with 
a promise of protection and immunity from discharge 
on the one hand and a Veiled threat of penalty for 
active union efforts on the other, there is no question 
that the conduct ‘violates the employees’ rights under 
Section 7 of the Act and constitutes a violation of 
Section 8 (a) (1)” (vbid.).* | 

The conduct here in issue was neither isolated nor 
innocuous, as NuTone contends (Br., 9), involving as 
it did three separate incidents within a relatively short 
period. Moreover, this conduct occurred in the con- 
text of NuTone’s contemporaneous discrimination 
against Marshall and the Pucketts and its later un- 
lawful assistance to the Employee-Company Relations 





28 Contrary to NuTone’s contention (Br. 11), the Trial Ex- 
aminer specifically stated that Supervisor Gray’s remark with 
respect to Marshall’s being “mixed up in that damn union” 
would not support a finding that her prior layoff was discrim- 
inatorily motivated (J. 1135, n. 6). He did, however, rely upon 
it as evidence of management's knowledge of Marshall’s union 
activity when it decided not to recall her (J . 1137-1138). | 


| 
| 
| 
| 
! 
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Committee. NuTone’s further claim (Br., 11) that 
the Trial Examiner’s findings in this regard were 
“shrewd,” ‘*purposeful,’”’ and ‘‘prejudicial’’ to the 
company overlooks the fact that he found for NuTone 
on every disputed evidentiary issue except those relat- 
ing to its reason for the failure to recall Marshall and 
the Pucketts. 
Il 


Substantial evidence on the record considered as a whole sup- 
ports the Board’s finding that NuTone’s failure to recall 
Virgie Marshall, Charlottie Puckett, and Della Puckett after 
an economic layoff was because of their union membership 
and activity 
The Board found on the basis of the facts set forth 

in the record and summarized in the Counterstatement, 

pp. 5-8, that Virgie Marshall, Charlottie Puckett, and 

Della Puckett were initially laid off on June 9, 1953, 

for valid economic reasons. Immediately after their 

layoff, the three named employees went to Industrial 

Relations Director Mann and concertedly protested 

their layoff.“ In the course of their discussion, which 

became somewhat heated, Marshall indulged in some 
profane and abusive language (supra, p. 5). Della 

Puckett, on the other hand, admittedly was ‘‘more 

or less an innocent * * * a silent participant,’’ and 

the Trial Examiner’s finding, which the Board 


%* The law is well settled, and is apparently not in dispute 
here, that the presentation of this grievance by the three em- 
ployees was, as the Board found (J. 1139), a concerted activity 
for mutual] aid and protection protected by Section 7 of the Act. 
See VY. LZ. R. B. v. Kennametal, Ine., 182 F. 2d 817, 819 
(C. A. 3); Gullett Gin Co., Inc. v. N. L: R. B., 179 F. 2d 499, 
502 (C. A. 5), reversed on another issue 340 U. S. 361. 
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adopted, was that Charlottie Puckett likewise said 
nothing untoward on this occasion (J. 1136-1137, 
n. 7; 152-153, 154-156, 158, 454-455, 163-164). Mann, 
for his part, informed the three employees that ‘“‘it 
was just a temporary layoff, not to worry, * * * [the 
company] would have them back before they knew 
it” (J. 165, 172). | 

Notwithstanding this assurance, the three employees 
were not recalled. Despite the fact that they were 
senior to the six other laid-off employees and that 
NuTone normally followed seniority in recalling such 
employees, the company started to recall the laid-off 
employees on June 23, and within a short time re- 
turned to their posts all but Marshall and the two 
Pucketts (supra, pp. 6-7). The Board, like the Trial 
Examiner, concluded on the whole record that Nu- 
Tone’s failure to recall the three employees on June 23 
was because, shortly after the layoff it had learned 
of their union membership and activity, and that Nu- 
Tone had discriminatorily denied them recall in order 
to restrain and discourage union membership and 
activities, thereby violating Section 8 (a) (3) and a) 
of the Act (supra, pp. 7-8). 

NuTone challenges this conclusion, claiming (1) 
that the decision not to recall the three employees was 
made immediately after the conference in Mann’s of: 
fice on the afternoon of June 9; (2) that NuTone had 
no knowledge of their union membership and activity 
at the time it decided not to recall them, and (3) 


that the real reason for that decision was the “abusive 
| 
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language” incident of June 9 in Mann’s office. We 
submit that none of these defenses withstands scrutiny. 


A. The timing of the decision not to recall 


Concededly, the only record of NuTone’s determin- 
ation not to recall the three employes appears on 
their termination forms. Originally these forms 
noted merely that the employee would be reemployed 
(J. 1136-1137; 157). Subsequently, Mann made an 
entry on each form, under date of June 12, which 
read that the employee would not be reemployved for 
the reason that she (J. 1136-1137; 157, 160, G. C. 
Ex. 5). 

Created a scene in personnel office at 4:30 on 
6-9-53. Used abusive language about Mr. Cor- 
bett and the Company. 

Mann sought to explain the June 12 date as being 
merely the date of entry of his earlier determination 
and testified that the delay was due to the fact that 
he was behind on his record keeping (J. 1137; 157- 
158, 161, 169). Later, however, he testified that he 
could not recall that he had actually made the entry 
on June 12 but assumed that he had because the nota- 
tion bore that date (J. 1137; 159-160). 

The Trial Examiner rejected NuTone’s claim that 
the entry dated June 12 merely recorded a determin- 
ation made on an earlier date not to recall the three 
employees. In the Trial Examiner’s view it was “in- 
credible that a witness of Mann’s intelligence would 
have failed to enter the earlier date, if it was in facet 
the correct one, since it would have lent support to 
the Company’s position in the event of future charges 





“¢ 
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or other attempts by the Union to capitalize on the 
layoff or the failure to recall the girls’”’ [Emphasis 
in original] (J. 1138).*% Moreover, as the Trial Exam- 
iner also noted (J. 1139), the entire evidence in the 


ease corroborated his conclusion not only that the | 


decision not to recall the three employees was made 


belatedly, on June 12 or thereafter, but also that | 
it was unrelated to the layoff incident. We turn now | 


to a consideration of this corroborating evidence. 


B. The contention as to NuTone’s lack of knowledge of union activities on 
the part of Marshall and the Pucketts 


It is undisputed that on June 9, the night of the 
layoff, Marshall in the company of Steelworkers’ 


organizer Sowder went to the home of employee De- | 
Angelis to solicit the latter to join the union (supra, | 


p. 6). In the course of this solicitation Marshal] 
told DeAngelis that she and the Pucketts had signed 








union cards and that they had been laid off. On the | 
following morning, June 10, DeAngelis made a com- | 


plete report of this meeting to supervisor Millichamp 
(supra, p. 6). mR 


NuTone argues that the Trial Examiner erred in | 


crediting this testimony (Br., 18-24). Apart from 


the fact that the Trial Examiner occupies a preferred | 


position in resolving issues of credibility (Universal 
Camera Corp. v. N. L. R. B., 340 U. 8. 474, 496), it is 


% By June 12, NuTone was plainly aware of the Steelworkers’ | 


organizational campaign, a distribution of Steelworkers’ liter- | 
ature having been made the previous day. ! 
AS noted above, pp. 3-4, NuTone had-already in mid-May | 
started urging its employees to report to management con- | 
cerning union activities. | 
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significant that NuTone made no effort to challenge 
this testimony. Thus, after Marshall testified, De- 
Angelis appeared as a witness for NuTone but did not 
deny Marshall’s testimony in any respect. Super- 
visor Millichamp, who also testified as a witness for 
NuTone, likewise could have denied that DeAngelis 
reported ‘‘everything”’ to her.* She did not do so, 
however, nor did she deny having passed the report 
on to her supervisors. Finally, Mann himself never 
denied that management knew of the union member- 
ship of all three when the decision not to recall them 
was made. The failure to adduce such testimony at 
least suggests that, if adduced, it would not have sup- 
ported NuTone’s position. See Interstate Circuit v. 
United States, 306 U. S. 208, 225-229; N. L. R. B. v. 
Ohio Calcium Co., 133 F. 2d 721, 727 (C. A. 6). 
Moreover, as the Board noted (J. 1173-1174), the 
finding that NuTone had knowledge of the union 
membership of Marshall and the Pucketts is not based 
solely upon the DeAngelis incident. On June 9, all 
three employees concertedly protested their layoff 
with Marshall as the chief spokesman. Since they 
apparently were the only three complainants among 
those laid off that day, NuTone quite reasonably iden- 
tified them as a group espousing a common viewpoint, 
and maintained that identification thereafter. De- 
« Angelis’ report of June 10, already described, con- 
firmed NuTone in this view. On June 11, Steelwork- 


7 NuTone’s statement on p. 6 of its brief that DeAngelis 
mentioned only Marshall’s name in her report to Millichamp is 
unaccompanied by any record reference support. 
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ers made its first distribution of literature at the | 


plant (supra, p. 6). Marshall’s participation in this 
effort was immediately reported to management which 


thereafter made its decision to get rid not only of : 
Marshall but also of the Pucketts (J. 1174; 157, | 
G. C. Ex. 5).% Accordingly, as already demonstrated, | 





the determination records of all three were changed— 


in identical fashion—on June 12 or thereafter to show | 


that they were not eligible for recall (supra, p. 24). 


On this state of the record the Board and the Trial | 
Examiner, we submit, could reasonably find, and did | 


find, that NuTone at the time it decided not to recall 


the three employees, ‘“‘had knowledge of Union ac- | 


tivity, not only as to Marshall, but also as to the 


Pucketts with whom Marshall was associated’? (J 2 | 


1174, 1139). 


C. The “abusive language” contention 


The Board likewise rejected NuTone’s contention 
that the decision not to recall the three employees was | 
motivated by the ‘‘scene’’ in Mann’s office on the day 
they were laid off. Quite apart from the fact that 
such a determination, if made as alleged, would un-. 
doubtedly have been recorded immediately, it is evel, 
more remarkable that so vital a determination would 


not have been imparted to the employees themselves. | 





In its interviews with the three aggrieved employees | 
after the day of the layoff, NuTone never mentioned 
the ‘‘scene,’’ never told them that they were deemed 


8 Supervisor Gray’s comment that Marshall “should have 
known better than to get messed up in that damn union” also. 
occurred on or about June 12 (J. 1137-1188, supra, p. 4). 
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ineligible for reemployment, but led them to believe 
that they would be recalled shortly. 

Thus, three or four days after the layoff, Della 
Puckett called the office and asked to speak to Presi- 
dent Corbett (J. 1138; 439). Corbett was in a confer- 
ence and Della spoke to supervisor Yancey instead 
who told her she ‘‘would be called baek soon” (J. 
1138: 439). Della then asked about Marshall and 
Charlottie and Yancey said, ‘‘they’d probably be called 
back too” (J. 1138: 439). 

On July 16, Marshall and Charlottie went to the 
plant and in separate interviews with Industrial Re- 
lations Director Mann sought to learn when they 
would be recalled. After telling Marshall that he had 
been expecting her to come in Mann explained, **The 
reason I haven't called you girls back is because you 
were group leaders and there’s nothing open for the 
group leaders”” (J. 1138; 392). When Marshall as- 
serted that she needed work and did not care what it 
was, Mann assured her ‘‘if vou’re willing to work out 
in the factory anywhere, I’m sure that I can find a 
job for vou,”’ adding, ‘‘Give me your telephone num- 
ber and I'll look around and see where I can fit you in 
because I’m sure I can find a place for you and I'll 
call you on Monday’’ (J. 1138-1139; 392). Charlot- 
tie’s conversation with Mann was to similar effect (J. 
1139; 457-458). Mann did not call either of the 
women (J. 1138; 393, 459). 

On July 21, Mann wrote Della Puckett to contact 
him concerning an opening as a packer in which he 
could use her, adding that if she did not call by July 
24, he would assume she was not interested in return- 
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ing to work (J. 1189; G. C. 4). Due to the fact that | 
the letter was misaddressed by NuTone, Della did not | 
receive it until July 29, several days after NuTone > 


had been served with the original charge alleging that | 
the company had discriminated against the three girls ! 
(J. 1139; n. 8; 436, 181). She immediately called | 
Mann, told him that the letter had been misdirected | 
and that she had just received it, and asked if she | 
could report for work the next morning (J. 1139; 107, | 


437). Mann said he would call her later in the after- 
noon but never did so (J. 1139; 437).” 


In sum, then, as Mann admitted (J. 183-184, 104), | 


although he talked to each of the three employees at 
least once following their layoff, at no time did he 
mention the ‘*scene’’ in the office nor did he tell them 


that they would not be recalled. Instead, he explained | 
the company’s failure to recall them on the ground | 
that work was not available for them in their classifi- | 





cation and that they would be recalled when work | 


became available.” 


”* The testimony of Marshall and the Pucketts concerning : 
their conversations with Yancey and Mann stands undenied in | 


the record except that Mann asserted that in each case he told 
the employee to call him back but none of the three did so 
(J. 1139; 105). His testimony in this respect was not credited 
by the Trial Examiner (J. 1139). 

7 NuTone’s suggestion (Br., 23) that Mann may have been 


reluctant to state to the three employees his asserted reason for | 
not recalling them for fear that it would elicit further “vituper- | 


ation” is purely conjectural and finds no support in the record. 
Moreover, this supposition hardly squares with the fact that 
Mann on June 15, in response to an inquiry from the Ohio 
Bureau of Unemployment Compensation, likewise stated that 
lack of work was the reason for the layoff and made no mention of 
ineligibility for reemployment (J. 1138; 176-178). 
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The Board’s conclusion that the episode ef June 9 
was merely a pretext belatedly seized upon to conceal 
the anti-union motivation for its conduct is further 
confirmed by the similarity of treatment accorded the 
three employees. Such similarity of treatment is ex- 
plicable, of course, on the basis of NuTone’s belief 
that all three were involved in organizational activity 
to, which Nutone was avowedly hostile. That is not the 
case, however, with respect to their conduct on the 
afternoon of June 9. Apart from joining in the 
protest against her layoff, an activity protected by 
Section 7 of the Act (supra, p. 22, n. 14), Della Puck- 
ett, so far as the use of profanity was involved, was 
admittedly an innocent bystander. In Charlottie 
Puckett’s case, the Trial Examiner likewise con- 
cluded that no unseemly language was used. Never- 
theless in all three instances NuTone entered on 
each of the three records that the employee had **cre- 
ated a scene”’ and had ‘*Used abusive language about 
Mr. Corbett and the company.”’ This patent inaccu- 
racy gives further support to the Board’s conclusion 
that the true reason for the failure to recall was not 
the scene in the office at all but its later discovery that 
the three employees were active adherents to the Steel- 
workers cause.” We believe that the record fully sup- 
ports the Board’s conclusion in this regard. 


2 The Board's determination that the three employees were 
denied recall because of their union activities make it unneces- 
sary to determine whether, for example, Marshall’s use of in- 
vective during the June 9 conference would have warranted 
such denial had that been the true reason. Nevertheless, it 
should be noted that Marshall’s language on this occasion (sum- 
marized supra, p. 5), while unseemly, was not so out of line 
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IIT 


The Board’s order directing reinstatement for Charlottie 
Puckett and withholding reinstatement for Virgie Marshall 
is valid and proper 
Exercising the discretion specifically vested in it by 

Section 10 (c) of the Act to fashion such remedies for 
unfair labor practices found as will effectuate the pur- 
poses of the Act, the Board directed that Della Puck- 
ett and Charlottie Puckett be reinstated with back pay 
(supra, pp. 10-11). In Virgie Marshall’s case, how- 
ever, the Board, like the Trial Examiner, was of the 
view that, because of the nature of her misconduct— 
specifically, the use of extremely vile and obscene lan- 
guage—subsequent to her layoff, reinstatement was 
not an appropriate remedy. Accordingly, it with- 
held reinstatement from Virgie Marshall and limited 
her back pay accordingly (7bid.). 

On this phase of the ease, NuTone does not chal- 
lenge here the propriety of the relief granted Della 
Puckett who throughout the period here involved was 
innocent of any misconduct. It does urge, however, 
that Charlottie Puckett’s misconduct, like that of 
Marshall, called for a similar denial of relief. Steel- 
workers, on the other hand, contends that the denial 
of full relief to Marshall was contrary to law and 
an abuse of the Board’s discretion. We submit, as 


with the language in fairly common use in the plant both among ! 
employees and representatives of management as to warrant | 
deprivation of the protection normally accruing to her in press- | 
ing a grievance against her layoff (J. 1139). In this respect, | 
it differed, of course, from the kind of language used by 
Marshall subsequent to this occasion. The criteria here appli- | 
cable are set forth more fully in the following section. | 
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demonstrated below, that the Board’s order with 
respect to both Charlottie Puckett and Virgie Mar- 
shall accords with long-established principles and is 
well within the broad discretion vested in the Board 
to fashion the appropriate remedy.* 

A. Section 10 (c) of the Act vests broad discretion in the Board to fashion 


appropriate remedies and its determination in that regard is entitled 
‘to affirmance if within its power and not arbitrary or capricious 


When the Board has determined that an unfair 
labor practice has been committed, it is empowered by 
Section 10 (c) of the Act to issue an order requiring 
the offending party ‘‘to cease and desist from such 
unfair labor practice, and to take such affirmative 
action including reinstatement of employees with or 
without back pay, as will effectuate the policies of 
this Act.’’ As this statutory language demonstrates, 
the Board is not required to order reinstatement in 
every case in which unlawful discrimination has been 
found. On the contrary, Congress has committed to 
the Board the function of first determining whether 
affirmative relief is required and, if it so determines, 
the further function of formulating the particular 
relief to be ordered. N. L. R. B. v. Pennsylvania 
Greyhound Lines, 303 U. S. 261, 265. 

Accordingly, the courts have uniformly held that 
judicial review of Board remedial orders is limited 


22 At the prehearing conference Issue No. 3 relating to the 
propriety of the relief granted Charlotte Puckett was framed in 
terms of substantial evidence. In their briefs to this Court, how- 
ever, neither NuTone nor Steelworkers challenges the propriety 
of the Board’s order on evidentiary grounds but each argues only 
that it does not effectuate the policies of the Act. 





“$ 


33 


in scope. As the Supreme Court pointed out in N. L. 


R. B. v. Phelps Dodge Corp., 313 U. S. 177, at 194, | 
‘‘Because the relation of remedy to policy is pecu- | 
liarly a matter of administrative competence, courts | 
must not enter the allowable area of the Board’s | 


discretion and must guard against the danger of slid- 


ing unconsciously from the narrow confines of law to | 
the more spacious domain of policy.”’ It follows | 





then that ‘it is for the Board and not the courts to | 


determine how the effects of prior unfair labor prac- | 


tices will be expunged”? (IJ. A. M. v. N. DL. R. B., 311 
U. S. 72, 82) and its determination ‘‘will be upheld 


if within its powers and not arbitrary or capricious.” | 
N.L. R. B. vy. Gluek Brewing Co., 144 F. 2d 847, 857 | 


(C. A. 8); Virginia Electric & Power Co. v. N. L. RB. 


B., 319 U.S. 533, 543. 


The statutory scheme here outlined contemplates, of | 





course, that the Board’s determinations as to remedy 


will vary from case to case, and may vary further 
with respect to different situations in the same case. 
Congress could not ‘*‘define the whole gamut of reme- | 
dies to effectuate these policies in an infinite variety | 
of specific situations. Congress met these difficulties , 
by leaving the adaptation of means to end to the 
empiric process of administration.’’ Phelps Dodge, 
supra, 313 U. S., at 194. This is particularly true | 
with respect to a Board determination that the remedy 
of reinstatement and back pay will or will not in a 
specific situation effectuate the policies of the Act. 
For such a determination ‘‘is not an ordinary fact) 


finding but rather a highly discretionary exercise by’ 





34 


the Board, as an expert agency acting in the public 
interest, of its judgment as to what action should be 
taken to neutralize the effect of the Company’s unfair 
labor practices.”” N. L. R. B. v. Weirton Steel Co., 
135 F. 2d 494, 498 (C. A. 3). Accord: NV. L. R. B. v. 
Thayer Co., 213 F. 2d 748, 755 (C. A. 1), certiorari 
denied, 348 U. S. 883. 

NuTone and Steelworkers do not, of course, chal- 
lenge the foregoing authorities and concede that the 
Board would have the discretion on an appropriate 
showing to grant reinstatement to Charlottie Puckett 
on the one hand and to withhold reinstatement from 
Virgie Marshall on the other (NuTone Br., 25-29; 
Steelworkers Br., 56). The sole question presented, 
therefore, is whether the Board in making that de- 
termination here abused its discretion. 


B. The Board’s exercise of discretion in fashioning its remedy in the 
instant case was reasonable and free from arbitrariness and caprice 


It has long been established, and neither Nutone 
nor Steelworkers argues the contrary, that employees 
otherwise entitled to reinstatement and back pay may 
engage in misconduct so serious as to warrant the 
denial of that remedy. Equally well established is 
the proposition that minor misconduct does not re- 
quire such action.” 

Logic and authority confirm that misconduct may 
consist of physical or verbal acts. As Chief Judge 
Parker observed, speaking for the Fourth Circuit in 
N. L. R. B. v. Longview Furniture Co., 206 F. 2d 


28 Since adequate authority in support of these propositions has 
been cited in NuTone’s brief, pp. 25-30, and in Steelworkers’ brief, 
pp. 49-52, we will avoid cumulative citations here. 
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274, 276, ‘‘From the standpoint of discharge or re- | 
instatement there is no difference in principle between : 
engaging in acts of violence and using profane and ! 
insulting language towards fellow employees in an | 
effort to drive them from work.” Accord: Efco | 
Manufacturing Co., Inc., 108 N. L. R. B. 245.% In| 
both types of situations the Board must consider | 
the specific factual setting and must determine | 
whether the grant or the withholding of a remedy in : 
that specific setting will or will not effectuate the | 
policies of the Act. | 

In making such a determination, speech like physi- | 
eal conduct must be gauged in its context. It is now | 
a commonplace, for example, that the language of the | : 
picket line need not meet the standards of the drawing | | 
room. In the instant case, a bitter union cam- | 
paign was in progress which approximated in in- | 
tensity of feeling the acerbities of a picket line.” 


*4 Steelworkers in its brief to this Court (pp. 54-56), makes | 
much of the fact that it could find only two cases in which verbal | 
misconduct of the kind here involved was held to bar reinstate- | 
ment. But Steelworkers specifically concedes the Board’s power | 
to withhold reinstatement and concedes further that a “relative | 
lack of precedent does not * * * necessarily mean that there is a | 
lack of power to withhold” (Br. 56). The short explanation for | 
the lack of such cases may well lie, as here, in the circumstance | 
that in the heated controversies which labor disputes so often | 
engender, only extreme cases of verbal misconduct would warrant | 
denial of a remdy otherwise accruing. | 

* As the Tria] Examiner found (J. 1151-1152) “the election | 
campaign had engendered between the opposing factions of em- 
ployees the type of heated atmosphere which is frequently the con- , 
comitant of strike situations * * * the underlying question is the 
same, 1. e., whether while engaged in what constituted protected ; 
concerted activities. the employe ees had engaged in such flagrant’ 
acts of misconduct as to render them unsuitable for reemployment.” | 
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In such situations ‘*feelings are stirred to the depths 
fand] rising passions eall forth hot words.’’ Re- 
public Steel Corporation v. N. L. R. B., 107 F. 2d 
472, 479 (C. A. 3), modified on other points, 
311 U. 8S. 7. Accordingly, mere unseemly lan- 
guage in a tense labor dispute ‘is not ordi- 
narily a matter which would justify * * * a 
denial of reinstatement.”’ Longview, supra, 206 F. 2d, 
at 275-276.” On the other hand, language like other 
misconduct may even in such a context be “‘of such a 
serious character as to render the employee unfit for 
further service.”” N. L. R. B. v. Illinois Tool Works, 
153 F. 2d 811, 815-816 (C. A. 7). 

Appropriate for consideration also is the context of 
the situation apart from the labor dispute itself. 
What is permissible in a coal mine or a loading plat- 
form may not be permissible in a bank or a brokerage 
house. And by the same token employees who are 
accustomed in the exercise of their daily chores to a 
moderate use of invective or profanity may not be 
adjudged on the basis of standards obtaining in a 
classroom. 

Jn the instant case, the record established that to a 
considerable degree profanity was not uncommon in 
the NuTone plant and that NuTone had neither ob- 
jected to it nor deemed it ground for discharge. For 
example, employee Collier testified that *ts-o-b’’ was 


*N.L. R. B.v. Deena Artware, 198 F. 2d 645, 652 (C. A. 6), 
certiorari denied, 345 U.S. 906; Kansas Milling Co.v.N.L.R.B., 
185 F. 2d 413, 420 (C. A. 10), enforcing as modified 89 NLRB 
925, 928; cf. Milk Wagon Drivers Union v. Meadowmoor Dairies, 
Ince., 312 U.S. 287, 293. 
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a “byword”? among the employees and that she had | 
never heard of anyone being discharged for using it | 
(J. 339-341) ; as Della Puckett put it, “bastard’’ was | 
a “nice’’ word compared with other language in gen- — 
eral use (J. 431); and Charlottie Puckett testified, | 
without contradiction, that it was not unusual to hear | 
words such as ‘‘damn,’’ “hell,”’ “bastard’’ or “‘s-o-b”’ | 
in the plant (J. 456-457). Gene Tierney, who ap- | 
peared as a witness for NuTone, testified that she did | 
not consider words such as “damn”? or “hell” as “cuss _ 
words’’ (J. 828). Moreover, profanity was not re- | 
stricted to the employee level. Thus, it is undisputed | 
that at least two of the supervisors, Theetge and Gray, | 
were consistent offenders in this regard (J. 339, 372- | 
374, 353); and President Corbett himself, on one | 
occasion during an argument, called Vice-President | 
Winkler a “stupid s-o-b” and told him he “could be | 
replaced”? (J. 389-390). | 
The foregoing illustrates, we believe, the complexi- : 
ties of the problem which confronted the Board in | 
determining the propriety or impropriety of the con- | 
duct of Charlottie Puckett and Virgie Marshall inso- | 
far as it bore on their right to reinstatement. As _ 
the Supreme Court correctly noted, supra, p. 33, i 
Congress could not ‘define the whole gamut of reme- | 
dies to effectuate [the policies of the Act] in an | 
infinite variety of specific situations’? and left that | 
task to the Board’s administrative discretion. The | 
Board in this case directed only that affirmative relief 
which in its view was ‘“‘designed to effectuate the poli- | 
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cies of the Act”? (J. 1156).* We submit, as we show 
below, that the difference between the conduct of 
Charlottie Puckett on the one hand and that of Virgie 
Marshall on the other amply warranted a difference 
in the application of remedy. At the very least, the 
distinction which the Board drew in that regard can- 
not be regarded: as so unreasonable that it constitutes 


an abuse of the Board’s admittedly broad discretion 


in this field. 
| 1. Charlottie Puckett 


Charlottie Puckett’s misconduct was limited to three 
occasions when she engaged in name-calling during 
exchanges with members of the Loyalty Group (supra, 
pp. 9-10). Thus, she called Lloyd Vaught an *‘ignor- 
ant s-o-b,’’ called DeAngelis a name roughly synony- 
mous with ‘‘brown-nose,’’ and referred to a group of 
pro-union employees as ‘‘g-d-s’s.”’ The record shows, 
contrary to NuTone’s contention (Br., 32), that in 


* Steelworkers’ suggestion (Br., 57) that the Board’s determina- 
tion here is vulnerable because it “has nowhere set forth the policy 
underlying its decision” is without merit. As noted above, the 
Board's decision expressly recites that it ordered such affirmative 
action as would effectuate the policies of the Act. It follows 
that the same criterion governed its withholding of affirmative 
relief. In answer toasimilar contention in NV. LZ. 2. B. v. Weirton 
Steel Co., 135 F. 2d 494, 498 (C. A. 3), the court said, “we think 
that the Board’s statement that reinstatement is necessary ‘in 
order to effectuate the policies of the Act’ was a clear indication 
by the Board that it had exercised the discretion vested in it by 
the Act and was a sufficient disclosure of the basis upon which its 
discretion had been moved.” In any event, as the face of the 
Intermediate Report shows (J. 1152-1154), the Board here relied 
upon prior authorities which set forth its essential rationale in 
matters of this kind. 
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the latter two instances, at least, Charlottie Puckett’s | 
comments were provoked by anti-Steelworker em- 
ployees who denounced her for distributing pro- | 
Steelworker literature (supra, pp. 9-10). Moreover, | 
as already noted, vulgar language of the type which 
Charlottie Puckett used was not uncommon in the | 
plant. Members of the Loyalty Group also engaged | 
in name-calling without, so far as appears, being | 
reprimanded or discharged. For example, on one | 
occasion Audrey Vaught called one of the Steelworker | 
organizers a “long-nosed, bald-headed s-o-b-commu- | 
nist’? (J. 929-930), and Calverna Wright on another ! 
oceasion made a vulgar suggestion concerning the use | 
to be made of Steelworker literature (J. 780). 
Under these circumstances, while the several recip- 
ients of Charlottie’s epithets no doubt resented her 
remarks, they can hardly be said to have felt genuinely 
degraded or humiliated by them, nor was her conduct 
such as to engender the kind of lasting antagonism 
which would make her presence in the plant a disrup- 
tive influence. Similarly, the nature and scope of | 
Charlottie’s misconduct was not such as to interfere — 
in any substantial sense, as NuTone suggests (Br., 
32), with the Section 7 rights of her fellow employees. 
It follows, we submit, that she was not rendered unfit 
for further service and the Board’s order directing | 
her reinstatement accords with the well established | 
principle that the mere use of rude language in the | 
course of a heated labor controversy does not justify 
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or require a refusal of reinstatement. See cases cited 
supra, p. 36).* 
2. Virgie Marshall 

Virgie Marshall’s conduct, on the other hand, was 
of an entirely different nature. She was literal and 
specific in her accusations of immoral conduct by 
named individuals and her remarks were obscene 
in the extreme. In addition, unlike Charlottie, Mar- 
shall’s offensive language was not limited to a few 
occasions when, under provocation, she lost her temper 
during heated exchanges with employees espousing 
rival views. Rather she engaged in a considered and 
systematic campaign of personal abuse designed to 
humiliate and degrade the employees whose support 
she could not enlist. Employees subjected to a con- 
tinuing barrage of this type would be justifiably 
irreconcilable in their animosity toward Marshall, 
and could be expected to object vigorously to working 
with her. Her presence in the plant, therefore, would 
be a genuine and constant source of trouble both 


| % Nothing in the Board’s decision in B. V. D. Company, Inc., 
110 N. L. R. B. 1412, now before this Court in Cases Nos. 12511 
and 12585, indicates, as NuTone suggests (Br., 29), that the Board 
now espouses the doctrine that employees themselves innocent of 
wrong-doing may be denied reinstatement because of the mis- 
conduct of others. See Bowman Transportation, Inc., 112 
N. L. R. B. No. 55, now before this Court in Case No. 12950. On 
the contrary the Board in B. V. D. found an essential nexus 
among the employees denied reinstatement. No such nexus is 
found here. Indeed the Board expressly found that there was no 
concert of action or purpose among the three discriminatees with 
respect to the conduct here involved and that with one minor 
exception, all three acted separately in their organizational and 
literature distribution efforts (J. 1150). 
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to the employer and to the employees and the Board 
was justified in refusing to order her reinstatement 
(See N. L. R. B. v. Kelco Corp., 178 F. 2d 578, 581- 
582; VN. L. R. B. v. Wytheville Knitting Mills, 175 
F. 2d 238, 239-240 (C. A. 3); NV. L. R. B. v. Spiewak, 
179 F. 2d 695, 700-701 (C. A. 3)). 

Moreover, the nature and extent of Marshall’s 
conduct was such that, as pointed out by NuTone 
(Br., 31-33), its natural effect was to discourage any 
employees from actively opposing the Steelworkers, 
a right guaranteed them by Section 7 of the Act. 
Finally, language of the type used by Marshall 
frequently leads to fisticuffs if not more serious dis- 
turbances in direct contravention of the policy of the 
Act to encourage friendly and peaceful adjustment of 
industrial disputes. Section 1 of the Act. 

In sum, then, we submit that the Board was neither 





arbitrary nor capricious, but on the contrary was © 


reasonable in concluding that Marshall’s reinstatement 


would not effectuate the policies of the Act.” See | 


*° Insofar as Steelworkers is claiming that the Board may not 
use verbal misconduct as distinguished from physical conduct as a 


basis for denying reinstatement, we submit that its position is with- | 


out merit in reason or in law. See discussion, supra, pp. 34-35. 
Insofar as it complains that the Board has not sufficiently defined 
the boundaries of permissible or impermissible verbal conduct, the 
answer is that such a determination, in the very nature of the 


Board's administrative process and the subject matter with which - 
it deals, can only be made on a case-to-case basis. See Southern | 
S.S. Co. v. N. L. R. B., 316 U. S. 31, 46-47; Phelps Dodge, supra, | 


313 U. S. 177, 194. The circumstance that the determination in 
any given case whether given conduct, physical or verbal, warrants 


the denial of reinstatement may be difficult does not exonerate the | 


Board from its statutory obligation of making that determination. 


At most, it only emphasizes the hospitable scope which its deter- | 


mination should be given. 
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N.L. R. B. v. Longview Furniture Co., 206 F. 2d 274 
(C. A. 4): Efco Mfg. Co., Inc., 108 N. L. R. B. 245. 


IV 


The Board properly concluded that NuTone did not commit 
an unfair labor practice by itself distributing noncoercive 
‘antiunion literature in the plant while during the same 
period enforcing a valid rule forbidding employees to dis- 
‘tribute literature in the plant. The Board further properly 
concluded that this conduct, otherwise lawful, was not ren- 
dered unlawful because of prior or subsequent conduct 
found to be an unfair labor practice 

As set forth above, pp. 11-12, NuTone had for a 
number of vears had a rule forbidding employees 
to engage in solicitation on company time and for- 
bidding emplovees to post notices or distribute liter- 
ature on company property. Management had never 
deemed itself bound by these rules which were spe- 
cifically directed to employees, and had itself con- 
sistently posted notices or distributed literature for 
charitable causes or other purposes. 

During the period preceding the Board election 
when union feeling was at its height, NuTone 
reaffirmed its long-standing rules, including the rule 
against employee distribution of literature.”” The 
Board and the Trial Examiner found that these rules 
were legal and valid and none of the parties question 





—%0 Under these rules, employees were of course free to engage 
in union solicitation on company property during nonworking 
time. Moreover, as the Trial Examiner noted (J. 1132, n. 5), 
distribution of union literature could effectively be made on the 
sidewalk adjacent to the plant parking lot. Needless to say, 
the customary means of union communications, e. g., the union 
hall and the homes of the employees, were also available. 
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this finding. NuTone, however, consistent with its 
prior practice, did not consider the rules applicable 
to it, and during the preelection period distributed to 
the employees at the plant eight pieces of literature 
dealing with the organizational campaign. This liter- 
ature, while antiunion in tone, was free of any threat 
of reprisal or force or promise of benefit. The Trial 
Examiner found that while the distribution of liter- 
ature by NuTone fell within the protection accorded 
statements of opinion by Section 8 (c) of the Act 
and was not in and of itself unlawful, NuTone’s use of 
this avenue of communication while at the same time 
foreclosing that avenue to the employees was a discrim- 
inatory application of its no-distribution rule and con- 
stituted a violation of Section 8 (a) (2) and (1) of 
the Act (J. 1129-1134). The Board, however, one 
member dissenting, reversed the Trial Examiner in 
this regard. Noting at the outset that ‘‘Management 
prerogative certainly extends far enough so as to per- 
mit an employer to make rules that do not bind him- 
self,” the Board concluded that the ruling of the Trial 
Examiner would in effect negate the protection ac- 
corded NuTone by Section 8 (¢). The Board likewise 
rejected the view that the commission of other unfair 
labor practices by NuTone could be used to convert an 
otherwise lawful act into a further unfair labor prac- 
tice (J. 1174-1176) .* 


* Section 8 (c) of the Act provides that “The expressing of 
any views, argument, or opinion, or the dissemination thereof, 
whether in written, printed, graphic, er visual form, shall not 
constitute or be evidence of an unfair labor practice under any 
of the provisions of this Act, if such expression contains no 
threat of reprisal or force or promise of benefit.” 
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The Board noted that it found no significant dis- 
tinction between the situation in the instant case and 
the facts in Livingston Shirt Cor poration, 107 N.L.R. B. 
400. In that case the employer made an antiunion 
but noncoercive speech during working hours and then 
denied the union’s request for an opportunity to reply 
during working hours. As in the instant case, the 
Board there found, one member dissenting, that no un- 
fair labor practice had been committed. Two Board 
members in the principal opinion in that case empha- 
sized that in enacting Section 8 (c) Congress intended 
that employers should be free to influence their em- 
ployees’ decision with respect to unionization by ex- 
pressing their views and presenting arguments (at 
405-406).** Furthermore, they noted that nothing in 
Section 8 (¢) or in its legislative history suggests that 
Congress intended ‘‘to restrict an employer in the use 
of his own premises for the purpose of airing his 
views”’ or that his right to speak thereon, absent un- 
usual circumstances, carries with it the obligation to 
provide an equal opportunity to the union to reply 
(at 406).* 


*2 The Board rejected the dissenting member’s view that the 
instant case was distinguishable from Livingston Shirt because 
the latter case involved speeches and the instant case involves 
the distribution of literature. Section 8 (c) expressly protects 
not only oral material but also written and printed material and 
its dissemination. 

Jn his concurring opinion in Livingston, Board Member 
Peterson, the fourth member of the four-man Board which de- 
cided the Livingston case and a signatory to the decision in the 
instant case, agreed with the result reached, not on the basis 
of Section 8 (c) which he felt was not an issue in the case, but 
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In answer to the contention that the vice in the | 
employer’s conduct was not in making a speech but | 
in denying the union the right to reply on company | 
premises, the view taken earlier by the Board in | 
Bonwit Teller, 96 N. L. R. B. 608, the Board stated | 
(at 406-407) : | 

* * * an employer’s premises are the natural | 
forum for him just as the union hall is the | 
inviolable forum for the union to assemble and | 
address employees * * * there remaims open | 
[to the union] all the customary means for 
communicating with employees * * * We be- | 
lieve that the equality of opportunity which the | 
parties have a right to enjoy is that which | 
comes from the lawful use of both the union | 
and the employer of the customary fora and | 
media available to each of them. It is not to | 
be realistically achieved by attempting * * * | 
to make the facilities of the one available to the | 
other. ! 

Moreover, the Board further noted that the con- : 
trary view expressed in Bonwit Teller, Inc., stemmed | 
from the ‘‘captive audience’’ concept underlying the ! 
Clark Bros. decision, 70 N. L. R. B. 802, which was | 
expressly repudiated by Congress and was an im- : 
portant factor in causing Congress to enact Section 
8 (c) (Sen. Rep. No. 105, on S. 1126, 80th Cong., 1st 
Sess., pp. 23-24). | 


merely on the ground that the employer’s refusal to devote his | 
time and property to the Union for a reply speech did not under | 
the facts of that case constitute a discriminatory denial of access | 
to the Union (at pp. 409-410). The parallel facts in this CASE, 

as the Board noted, dictate a parallel result. : 
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‘Important for consideration also is that the Bonwit 
Teller doctrine, i. e. the general rule that an em- 
ployer’s denial of equal facilities to a union consti- 
tutes discrimination, had its origin in a case which 
did not require so broad a doctrine.“ For the Bonwit 
Teller case involved a department store which on 
settled law could and did enforce the broadest type of 
no-solicitation rule.“* Under these unusual circum- 
stances the Board held that the employer’s conduct in 
itself using the forbidden premises and denying the 
union that right deprived the employees of their right 
guaranteed by Section 7 to hear both sides of the 
union issue ‘‘under circumstances which reasonably 
approximate equality’’ and carefully noted that its 
holding was not applicable ‘“‘under all circumstances”’ 
(tbid. at 612; emphasis supplied). 

Furthermore, in enforcing the Board’s order, the 
Court of Appeals for the Second Circuit similarly 
restricted its holding, frankly recognizing that in 
general ‘‘ Nothing in the Act or in reason compels ‘an 
eye for an eye, a tooth for a tooth’ result so long as 
the avenues of communication are kept open to both 
sides.”” Bonwit Teller v. N. L. R. B., 197 F. 2d 
640, 646, certiorari denied, 354 U. S. 905, a view fur- 
ther spelled out in its subsequent decision in 
N. L. R. B. v. American Tube Bending, Inc., 205 F. 
2d 45, 46-47. 


* As Steelworkers correctly notes (Br. 33-35), the Board in 
Liwingston Shirt reversed the Bonwit Teller doctrine but not the 
Bonwit Teller case (107 N. I. R. B.: at 409). 

34a Way Dept. Stores, 59 N. L. R. B., 976; N.L.R. B.v. Marshall 
Field Co., 200 F. 2d 375, 380 (C. A. 7). 
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A proper application of the Bonwit Teller doctrine 
would be limited, therefore, to situations in which the 
employer’s refusal to permit the union to engage 
in activity in which he himself engages, deprives 
the employees of the opportunity to hear both 
sides of the issue. 96 N. L. R. B. at 615. It 
follows, therefore, that it has no applicability here 
where NuTone’s distribution of antiunion literature 
in the plant conferred upon it no materially greater 
advantage than did the Union’s opportunity, which 
it utilized fully, to distribute prounion literature to 
the emplovees as they entered and left the plant. In 


the statutory sense, therefore, NuTone’s enforcement | 


of its rule here did not deprive the employees of the 


right to hear both sides of the issue “‘under circum- : 
stances which reasonably approximate equality,’’ the | 
consideration which the Board characterized as funda- : 
mental in its Bonwit Teller decision. In this frame | 
of reference it can hardly be argued that the effect | 


of NuTone’s conduct was to deprive its employees 
of rights guaranteed them by Section 7 of the Act. 
Absent such an effect, it is clear that management 


ean make rules binding on employees without itself | 


being bound. Certainly there is nothing novel in the | 


view, nor need illustrations be cited to establish, that | 
the employer may regulate the conduct of his em- | 
ployees without subjecting himself to the same 


regulation. 





Contrary to Steelworkers’ repeated suggestions, the | 


problem here is not one of balancing the interest of 


the employer in regulating his own property as 
against the interest of the employees in exercising 
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their right of self-organization. That balance was 
struck when NuTone formulated its no-solicitation, 
no-distribution rules and, by common agreement, those 
rules were valid and legal. The single issue presented 
is whether the promulgation of these valid rules 
precluded NuTone from availing itself of the protec- 
tion specifically assured it by Congress in Section 8 
(ec) of the Act of noncoercively expressing its views 
on the matter of union organization of its employees. 
We submit that NuTone was not so precluded and 
that statutory and judicial authority, as we have 
shown, are in accord in this regard. 

This conclusion is not invalidated, as Steelworkers 
seek to demonstrate (Br. 38), on the theory that em- 
ployer discrimination as between rival union groups 
or as between rival groups and third parties still con- 
stitutes an unfair labor practice. Im essence, Steel- 
workers argues that since rival unions and third par- 
ties are likewise protected by Section 8 (c) of the 
Act in the making of noncoercive statements, applica- 
tion of the Board’s rationale in the instant case would 
preclude a holding that an employer commits an 
unfair labor practice by permitting one group to air 
its views while forbidding another to do so. It fol- 
lows, Steelworkers contend, that the Board’s ration- 
ale here is erroneous. 

The argument does not withstand analysis. Sec- 
tion 8 (c), in terms, precludes the Board from basing 
an unfair labor practice finding upon an employer’s 
expression of his union views absent threat of force 
or promise of benefit. The fact that an employer’s ex- 
pression of views may, because of his favored eco- 
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nomic position, carry an impact far beyond its mere 
logic or persuasiveness—a point stressed by Steel- 
workers (Br. 29), is a consideration which is specifi- 
cally foreclosed by Section 8 (c), if not by the First 
Amendment itself. See N. L. R. B. v. Woolworth Co., 
214 F. 2d 78 (C. A. 6). However, the fact that Sec- 
tion 8 (¢c) confers this limited immunity upon the 
employer does not give him a license to utilize his 
control over his property to provide a forum for one 
group and withhold it from another. In such a case 
the employer is in no way availing himself of a right, 
privilege, or immunity granted him fo express his 
own views, but is rather lending direct economic sup- 
port to one union group and withholding it from 
another, a tactic plainly condemned by the Act. And 
whatever protection Section 8 (¢) might afford the 
recipient of his bounty, it does not extend to protect 
the giver. 

Finally, there is no warrant for the position taken 
by the Trial Examiner and concurred in by the dis- 
senting Board member that NuTone’s distribution 
of literature was converted into an unfair labor prac- 
tice by the fact that it later permitted the Employee 
Management Relations Committee to distribute liter- : 
ature,” or by the fact that NuTone committed other | 
unfair labor practices. The Section 8 (¢c) provision | 
which immunized NuTone’s conduct here would mean | 
little if the protection it affords could be diminished | 
or taken away because the party claiming it has at | 


$5 It is undisputed that prior to the election, NuTone impartially | 
enforced its no-solicitation and no-distribution rules as between | 
prounion and antiunion groups. 
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other times or in other respects engaged in violations 
of the Act.“ Moreover, such other unfair labor prac- 
tices are subject to their own remedial orders. Thus, 
in the instant case the Board found that NuTone’s 
conduct, inter alia, in permitting and assisting the 
Emplovee Management Relations Group to prepare 
and distribute literature on plant premises constituted 
unlawful assistance and support and its order requires 
NuTone to cease and desist from such conduct.” 


Vv 


The failure of Steelworkers to object before the Board to ad- 

| verse findings of the Trial Examiner does not preclude it 
as a procedural matter from urging such objection before 
this court 

Section 10 (f) of the Act provides that ‘‘Any per- 
son aggrieved by a final order of the Board granting 
or denying in whole or in part the relief sought may 
obtain a review of such order * * * in the United 
States Court of Appeals for the District of Colum- 
bia * * *.”? Steelworkers, as a charging party ag- 

| % See Sen. Rep. No. 105 on S. 1126, S0th Cong., Ist Sess., pp- 

23-24, commenting on the provisions which became Section 8 (¢) 
of the Act and pointing out that its purpose was to correct the 
decisions of the Board which held otherwise lawful speeches “to 
be coercive if the employer was found guilty of some other unfair 
labor practice, even though severable or unrelated.” 

*? As already indicated, p. 3, n. 2, NuTone is not contesting the 
validity of the Board’s findings or the enforceability of the Board’s 
order in this regard. Although NuTone asserts, and Steelworkers 
does not deny, that the Employee Management Relations Commit- 
tee is now defunct, it is well settled that the Board is entitled to 
a decree by this Court barring the resumption of the unfair labor 
practice found. See V.L. R. B.v. Meria Tertile Mills, 339 U.S. 
563, 567-568. 
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grieved by a final order of the Board denying in part 
the relief which it sought falls clearly within this 
language. NuTone argues, however, that under the 
language of Section 10 (e) which provides, in relevant 
part, that **No objection that has not been urged before 
the Board * * * shall be considered by the court 
* * * ** Steelworkers is without standing here because 
it urged no objections before the Board to rulings of 
the Trial Examiner adverse to it.* 

The General Counsel, however, who was vested 
under the Act with the prosecution of the complaint 
issued on the basis of Steelworkers’ charges, did file 
objections to the Trial Examiner’s adverse rulings so 
far as material here. Accordingly, the Board had an 
**opportunity to consider on the merits questions to be 
urged upon review of its order’’ has been adequately 
served. N. L. R. B. v. Cheney California Lumber 
Co., 327 U. S. 385, 389; Marshall Field & Co. v. N. L. 
R. B., 318 U. S. 253, 256. In these circumstances, 
we believe that NuTone’s contention is without merit. 


CONCLUSION 
It is respectfully submitted that the Board’s find- 
ings of fact, conclusions of law and order are valid 


*8 So far as Steelworkers’ position in this Court is involved, it 
makes two basic arguments: (1) that the Board erred in failing to 
find that NuTone committed an unfair labor practice in dis- 
criminatorily applying its no-distribution rule; and (2) that the 
Board erred in withholding reinstatement from Virgie Marshall. 
Since the Trial Examiner’s ruling on the first issue was not adverse 
to Steelworkers, no occasion arose for the filing of objections in 
that regard. 
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and proper in all respects and that a decree should 
issue enforcing in full its order as prayed in its peti- 
tion in Case No. 12812 and that the petition for review 
in Case No. 12754 should be denied. 
: THEOPHIL C. KAMMHOLz, 
General Counsel, 
Davip P. FINDLING, 
Associate General Counsel, 
Marce, Ma.iet-PRrevost, 
Assistant General Counsel, 
ARNOLD ORDMAN, 
Rosanna A. BLAKE, 
Attorneys, 
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STATEMENT OF QUESTIONS PRESENTED 


The issues presented, in Case No. 12,812, are as follows: 
1. Whether substantial evidence on the record con- 
sidered as a whole supports the Board’s finding that 
NuTone violated Section 8(a) (1) of the Act by inter- 
rogating employees concerning union activity in the 
plant, by soliciting reports on such activity and by prom- 
ising benefits for so reporting, and by implying that an 
employee’s lay-off was due to her union activity. 

2. Whether substantial evidence on the record con- 
sidered as a whole supports the Board’s findings that 
NuTone’s failure to recall Virgie Marshall, Charlottie 
Puckett, and Della Puckett after an economic lay-off 
was because of their union membership and activity. 

3. Whether substantial evidence on the record con- 
sidered as a whole supports the Board’s finding that 
Charlottie Puckett, while distributing union literature 
outside the plant gates, did not use such offensive lan- 
guage as to render her unsuitable for reinstatement. 


The issues presented, in Case No. 12,754, are as follows: 
4. Whether the Board may, under the circumstances 
of this case, deny the normal remedy of reinstatement 
and full back pay to Virgie Marshall on the ground 
that she used the offensive language disclosed by the 
record to other employees, while distributing union lit- 
erature outside the plant gates after NuTone failed to 
recall her. 

5. Whether an employer commits an unfair labor 
practice if, during a pre-election period, it enforces an | 
otherwise valid rule against employee distribution of | 
union literature in the plant, while, during that same | 
period, itself distributing non-coercive anti-union liter- — 
ature within the plant in a context of other unfair labor | 
practices, committed prior to the election period and | 
thereafter. : 





TABLE OF CONTENTS 


Page 
STATEMENT OF QUESTIONS PRESENTED..'..... Frontispiece 
PORISDICTIONAE SRAEEMEND: oc ooo dee ce ee 1 
STATEMENT OF THE CASE 
ja a Sarna nw mm Ae aly OS cet a ne ul Sine 2 
7 a Munh ) Aree 0 linc la ease ae laa te tidal sala 3 
3. The Unfair Labor Practice Proceedings ................ 5 
SNORE LOCCCCIEOS  NIMECIIIS «COUNT eae tet ed 10 
SRA OnE Or ENN. ORD) rcc aie ren steely eet lc ode aanain 11 
SEAGEMEN TE OBGPOENIES i eee ee eb sicete ieee 12 
SEAEMARYAZOERVARG UNGER Nie nisi oct ie coed a teen 15 


ARGUMENT 


J. AN EMPLOYER UNLAWFULLY INTERFERES WITH 
THE RIGHTS OF HIS EMPLOYEES UNDER THE 
ACT IF HE ENFORCES A RULE AGAINST DIS- 
TRIBUTION OF UNION LITERATURE IN THE 
PLANT WHILE HIMSELF DISTRIBUTING ANTI- 
UNION LITERATURE AND COMPANY UNION LIT- 


ERASOREWGEEEN (REE SPEANGD no fa wine atele a wri 18 
1. Oral Solicitation on Company Property ............ 21 
2. Distribution of Literature on Company Property ...... 23 
iu ina eycan Solna Ninel Ain em eee el en ka 29 
4. Free Speech and No-Distribution and No-Solicitation 
[Ra I ee pe i a ins ein AR ea Ae ie 32 
Dae Des DONE elle PE IOCININEY sacle ola taegi talline 33 
6. The Application of Livingston Shirt to This Case ...... 37 
TC ORICRRISTONN ee te tite te ea 38 
il 

















II. THE BOARD ABUSED ITS DISCRETION IN REFUS- 
ING TO ORDER REINSTATEMENT FOR VIRGIE 
3M NSS SUN Lt nis (ec arme en le a at nee A ne a RA 41 


AThesNaturevofithe sees. ok ek kek a0 


B. Only the Most Serious Kind of Misconduct Has Been 
Heretofore Held to Constitute a Bar to the Board Rem- 


edy of an Order of Reinstatement .................. 44 
ISB BasicHePrIDCIDles yeep ie eee eee eee 440 
2. The Nature of Conduct Which Has Previously Been : 


Held to Bar Reinstatement .................--. 49 | 


C. The Use of Bad But Non-Coercive Language Has Never | 
Been Held to Disqualify an Employee for a Board Or- ! 
COTE Ol Reinstatement icici cs icnse icicicicletenetetalictche ebebehehone 527 


D. The Board Exceeded Its Statutory Authority in Holding 
That the Use of Bad Language Disqualified Virgie Mar- | 
shall From the Board’s Normal Remedy of Reinstate- 

ti cbe paw ne dae eth ica ek Jake ea ae 55 | 


III. THE COURT SHOULD GRANT ENFORCEMENT OF 
THOSE PORTIONS OF THE BOARD’S ORDER 
GRTAINGRENG RES tage nis toi minder hoiiere 60 | 





CONCESSION ee ae ta aan eat ene See 60 | 








AUTHORITIES CITED 


Cases: Page 
Alabama Marble Company, 83 NLRB 1047 (1949), enforced 

BOSE COmrOl SCAN Se LO Mireles tfe eo iewcestepdolcteeid soneteracle 49 
American Book-Stratford Press, 80 NLRB 914 (1948) ...... 25, 26 
American Furnace Co., 65 NLRB 247 (1946), enforced 158 F. 

Vo ILE OTN. Ti LAE) kine mn a arate Ree are pad Win! eek ek wa 26, 28 
American Manufacturing Co. of Texas, 98 NLRB 226 (1952) 51 
American News Co., 55 NLRB 1302 (1944) ................ 51 
American Pearl Button Co., 56 NLRB 613 (1944), enforced 149 F. 

Pha Paeres (COWS LiL ASF Set) (aaa peti Aa Mine ee a A SAAR 25 
American Thread Co., 101 NLRB 1306 (1952), modified and en- 

fOTCEd) 210m Ot SOL CARD A ODL reine ool painted clieiaietepehederljal 28 
American Tube Bending Co., 134 F. 2d 993 (CA 2, 1943), cert. 

AENEAN SLO ROR > LAOGT GLOSo Nie aio aleeierract deine hela 30 


American Tube Bending Co., 102 NLRB 735, enforced 205 F. 


VL Soe, ON Waa Vine as") mca hae are A enh aa melee ala fal be Al aan 34 
Auto Workers v. Wisconsin Board, 336 U.S. 245 (1949) ...... 45 
Biltmore Mig: Co., 97 NERB 905 (1952) ......-.J..-....----- 34 
Bonwit Teller, Inc., 96 NLRB 608 (1951), enforcement dented 

197 F. 2d 640 (CA 2, 1952), cert. dented 345 US. 905 

TNS) a tty Ad a el al Sri ae lt pian ma LA 33, 34, 36 
Carohnay Mills“ 920NE RB DIS (E99E eee ciel wea 26 
Chicopee Mfg. Co. of Georgia, 85 NLRB 1439 (1949) ...... 25, 26 
Clark Brothers Co., 70 NLRB 802 (1946), enforced 163 F. 2d 373 

Oe Yan FAS TL Sa de tek ic bal atte add ation hme bal Eiht ta Sree 29, 34 
Conn, Etd-v--NERB, 10S3E_ 2d -39@ (1939), oo. 2 wo ene 45 
Dearborn Glass Co., 78 NLRB 891 (1948) ......)............ 50 
E. A. Laboratories, Inc., 80 NLRB 625 (1948), 86 NLRB 711 

(1949), enforced 188 F. 2d 885 (CA 2, 1951) ..........5. 49,51 
Efco Mig. Co., 108 NERB 245 (1954) ..:.......).. 42, 43, 54, 55 
General) MotorsiCorp., 73 NERB 74 (1947)... 0.33 eo wn ee 26 
Glen Raven Silk Mills, Inc., 101 NLRB 239 (1952) .......... 28 
Goldblatt Brothers, Inc., 77 NLRB 1262 (1948) .............. 22 
Goodall \Co., 36: NERB S14 (1949) en ab ee eee 32 
Goodyear Aircraft Corp., 57 NLRB 502 (1944) .............. 27 
Gruen Watch Co., JOSENERB Si Gl95S) sone clk wie cmice wielehole 34 
Figgins inc, LOOe NER BeS2 Im GlOD2) i retecciocics ne eb niclciciceieie sie 34 
J. L. Hudson Co., 67 NLRB 1403 (1946) .................. 22 
I.L.G.W.U. v. NLRB, now pending (CA D.C., #12,511) ...... 57 
Jacques Power Saw Co., 85 NLRB 440 (1949) ............ 23 
Johnstown Lawnmower Co., 107 NLRB 1086 (1954) .......... 36 


LeTourneau Co. of Georgia, 54 NLRB 1253 (1944), set aside 143 
F. 2d 67 (CA 5, 1944), reversed 324 U.S. 793 (1945) .... 24 
Lindley Box & Paper Co., 73 NLRB 553 (1947) .............. 23 


lv 





Page | 

Livingston Shirt Corp., 107 NLRB 400 (1953) .... 9, 16, 35, 36, 37 | 
Longview Furniture Co., 100 NLRB 301 (1952), modified and | 
enforced 206 F. 2d 274 (CARP STO5S iim meee Of, 52553 | 
Local Union No. 1229 v. NLRB, 202 F. 2d 186, 91 App. D.C. 333 
(1952), reversed 346 U.S. 464 (1953) ....... 0. cece eee eee 45 | 
Mackay Radio & Telegraph Co., Inc., 96 NLRB 740 (1951) .. 51,57 | 
Macon Textiles, Inc., 80 NLRB 1525 (1948) .............. 23528 | 
MarshallSkaeldnée Con tS4 NER Bol: (OSI) oie cs ope toie levels ote ose evel 22 | 


Maryland Drydock Co. v. NLRB, 183 F. 2d 538 (CA 4, 1950) .. 27 
May Department Stores Co., 59 NLRB 976 (1944), enforced 154 


ee E SOM CAROL OSLO) Mi yectcieteeiciciefeacieteheleioh iar rereicicrten-iabehorele 250) 
Metropolitan Auto Parts Inc., 99 NLRB 401 (1952) .......... 34 | 
Metropolitan Auto Parts, Inc., 102 NLRB 1634 (1953) ...... 35 | 
Mid-Continent Petroleum Corp., 54 NLRB 912 (1944) .... 44, 49 | 
Monolith Portland Cement Co., 94 NLRB 1358 (1951) ...... 26 | 
NLRB v. American Potash & Chemical Corp., 113 F. 2d 232 | 

OVEN Sp TIE UN) we Re al a at at Sa a SE ns a 56 | 


NLRB v. American Tube Bending Co., 205 F 2d 45 (CA 2, 1953) 34 | 
NLRB v. Cambria Clay Prod. Co., 215 F. 2d 48 (CA 6, 1954) .. 52 








NLRB v. Condenser Corp., 128 F. 2d 67 (CA 3, 1942) ........ 45 | 
NLRB v. Electrical Workers, 346 U.S. 464 (1953) ............ 42 | 
NLRB v. Fansteel Corp., 306 U.S. 240 (CA 7, 1939) ........ 49. 
NLRB v. Illinois Tool Works, 153 F. 2d 811 (CA 7, 1946) .... 51) 
NLRB v. Indiana Desk Co., 149 F. 2d 987 (CA 7, 1945) ...... 50 | 
NLRB v. Jones & Laughlin Corp., 331 U.S. 416 (1947) ........ 61 | 
NLRB v. LeTourneau of Georgia, 324 U.S. 793 (1945) ...... 25 | 
NLRB v. Longview Furniture Co., 206 F. 2d 274 (CA 4, | 

TOSS) ee en ee et ee 43, 53, 54, 55, 57, 
NLRB v. Ohio Calcium Co., 133 F. 2d 721 (CA 6, 1943) ...... 50} 
NLRB v. Perfect Circle Co., 162 F. 2d 566 (CA 4, 1947) ..... 50: 


NLRB v. Peyton Packing Co., 142 F. 2d 1009 (CA 5, 1944) .. 23, ae 
NERBiv. sands: MigsCo- 300NU 13. 552) (4 999) sm nl mie ale wine 5 
NLRB v. Thayer Co., 213 F. 2d 748 (CA 1, 1954), cert. denied 





348 U.S. 883 (1954) Ee eee eee 40, ® a 
NLRB v. Virginia Electric & Power Co., 314 U.S. 469 (1941) . 
NLRB v. Wallick, 198 F. 2d 477 (CA 3, ICky)) woaaetea assis 2 


NLRB v. William Davies Co., Inc., 135 F. 2d 179 (CA 7, 1943) .. 28 
NLRB v. Woolworth Co., 214 F. 2d 78 (CA 6, 1954) .. 36, 37, 38, 39) 
NLRB v. Wythe Knitting Mills, 175 F. 2d 238 (CA 3, 1949) .. 43) 
National Screw & Manufacturing Co. of Cal., 101 NLRB 1360 | 


(GY) na ae wa whale ee Re ee oie a Ree een Ree a Sk a 34 
Newport News Children’s Dress Co., 91 NLRB 1521 (1950) . . 25) 
North American Aviation, Inc., 56 NLRB 959 (1944) ........ 27; 
O’Donnell’s Sea Grill, 55 NLRB 828 (1944) ................ 536: 


Onandaga Pottery Co., 100 NLRB 1143 (1952) .............. 34 


Vv 





Peyton Packing Co., Inc., 49 NLRB 828 (1943) .......... 22525 

Phelps Dodge Corp. v. NLRB, 313 U.S. 177 (1941) .......... 56 

W. T. Rawleigh Co., 90 NLRB 1924 (1950), modified and en- 
FOTCCADNIOPE- 4 AsO oe CAT EOD) hells petals icf iereiesiaim 49, 50 

Republic Aviation Corp. v. Board, 324 U.S. 793 (1945) .... 25, 40 

Rivoli Mills, Inc., 10 NERB 169 (1953) .................. 51 

Smith Transfer Co., Inc., v. NLRB, 204 F 2d 738 (CA 5, 1953) 51 

Southern Steamship Co. v. NLRB, 316 U.S. 31 (1942) ...... 49, 59 

Stewart Die Casting Corp., 14 NLRB 872 (1939), enforced 114 
CANOSA G TE GLO) iter ie chearcicia ti oinichetclerdiajehalinmacichatee 49 

Tabin-Picker & Co., 50 NLRB 928 (1943): .................. 27 

ehomasiv=i Collins.) 5252 Oo LOU CLOLD oleic ne lection! sete iciel le 30 

Thompson Products, Inc., 72 NLRB 886 (1947) ............-. 51 

Westinghouse Electric Corp., 91 NLRB 955 (1950) .......... 26 

Statutes: 

Labor-Management Relations Act, 1947, 29 U.S.C. §§151 et seq. 
AY ai a i'l li a le Hm 47, 48 
Tf iptica es we mini ga Ear oar ai MR 11, 17, 20, 44, 45, 46, 48 
SS (ae rier eee yr 11, 19, 21, 22, 44, 45 
SSSR) [0024 pete ial mt Rf lp en ela aan a an) Mam 11, 19, 21 
EEN) ES) im eat lo i mom AA ae MA lla ati mcm enh Am 11, 45 
RNY 1 tear ata aa ls el ial a at yi Be a +t 
SSC ee eae 11, 15, 16, 30 ff. 
AT Cay pe Heed Re pe San lb i al ww PR 12, 44, 46, 48, 55 
AIL) ep a A CL ae ym oh a fm lee dB A 1 

Reports: 

S. Rept. No. 105 on S. 1126, 80th Cong., Ist Sess. (1947) ...... 31 

Debates: 

S3E Come RC Ca SGU QE OLA ea aetiatcdeln cele edit aiekedteet che bole) odode tataielictel 30 

Miscellaneous: 


“Limitation Upon an Employer’s Right of Non-Coercive Free 
SPEECH ROG Sods PROV-HLOST CLO DL) piiaionaicicin|chelclcsaifeicice ercieieiciore 30 


vi 


Gnited States Court of Appeals 
for the District of Columbia Circuit 





No. 12,754 
Unrrep STEELWORKERS OF AMERICA, CIO, Petitioner 
Vv. 


NaTIONAL Lazor RELaTIONS Boarp, Respondent 








No. 12,812 
NaTIONAL Lasor Rerations Boarp, Petitioner 


V. 


NuTONE, INcorPoRATED, Respondent 





| 

ON PETITION TO REVIEW AND SET ASIDE PART OF 
AN ORDER OF THE NATIONAL LABOR RELATIONS 
BOARD DENYING RELIEF (No. 12,754) AND ON PETI- 

TION TO ENFORCE THE REMAINDER Of THE ORDER 
GRANTING RELIEF (No. 12,812) 





BRIEF FOR 
UNITED STEELWORKERS OF AMERICA, CIO 





JURISDICTIONAL STATEMENT : 

The union is the charging party in the proceeding be- 
fore the National Labor Relations Board, sought to be re- 
viewed here. It is aggrieved by the final order of the Board 
insofar as that order denied in part the relief sought by the 
Union. This Court has jurisdiction over the Union’s peti- 
tion for review, therefore, under the provisions of Section 
10(f) of the Labor-Management Relations Act, 1947, 
U.S.C. §160(f), which provides in part that: 
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“Any person aggrieved by a final order of the Board 
granting or denying in whole or in part the relief sought 
may obtain a review of such order . . . in the United 
States Court of Appeals for the District of Columbia, 
by filing in such Court a written petition praying that 
the order of the Board be modified or set aside.” 

Upon the filing by the Union of its petition for review, a 
transcript of the entire record in the proceedings, certi- 
fied by the Board, was filed in this Court. Under the fur- 
ther provisions of Section 10(f) of the Act that “upon such 
filing, the Court shall proceed in the same manner as in 
the case of an application by the Board under subsection 
(e), and shall have the same exclusive jurisdiction . . . to 
make and enter a decree enforcing . . . the order of the 
Board”, this Court has jurisdiction over the Board’s petition 
for enforcement of those portions of the Board’s order which 
granted the relief sought by the Union. 


STATEMENT OF THE CASE 
1. The Parties 


The Company.—Nutone, Inc., (hereafter referred to as 
the Company) is the Respondent in No. 12,812, the Inter- 
venor in No. 12,754, and was the Respondent before the 
National Labor Relations Board. It is a New York cor- 
poration and has its principal office and place of business 
in Cincinnati, Ohio. It manufactures door chimes, fans, 
heaters and other electrical devices. It has about 700 em- 
ployees and is engaged in commerce within the meaning of 
the Act. (R. 1124.) At the time the events involved in 
this case occurred, the employees of the Company were 
not represented by any union. 


The Union. The Union is the United Steelworkers of 
America. It is the Petitioner in No. 12,754, the Intervenor 
in No. 12,812, and was the charging party before the Board. 
It began its efforts toward organizing the Company’s em- 
ployees in April or May of 1953. Ray Sowder was the Un- 
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ion’s organizer directly involved in the events of this case, 

The Employees Involved. The three employees directly 
involved in this review proceeding are Virgie Marshall, 
Della Puckett and Charlottie Puckett. Prior to the events 
involved in this case, they had been employed by the Com-+ 
pany for a number of years. They joined the Union shortly 
before June 9, 1953, but their membership was not known 
to the Company until some time after that date. As of 
June 9, 1953, they were employed in the Company’s Chime 
B department. Other employees closely connected with the 
events of this case are Lloyd Vaught and his wife, Audrey 
Vaught, and John David Mills. | 

Supervisory Personnel. J. Ralph Corbett is the president 
of the Company. Henry Mann is its director of industrial 
relations. Howard Fisher is the foreman in charge of the 
chime B Department. Stella Millichamp is a sub-foreman 
in the same department. | 





2. The Events 

The Union began its organizational campaign at the 
Company’s plant in April or May of 1953. On June 9, 
1953, the Company for economic reasons laid off 9 em- 
ployees in the chime B department, including Virgie Mar- 
shall and the two Puckett sisters. Shortly thereafter the 
Union brought its organizational campaign into the open, 
distributing its first leaflet on June 11. (R. 1125, 1134). | 

Sometime between the June 9 layoff and the June 23 
recall the Company had become aware that Virgie Mar- 
shall and the Puckett sisters were actively supporting the 
Union’s organizing campaign. When, on June 23, the Com- 
pany began recalling the laid-off employees it did not recall 
these three, although employees with less seniority were re- 
called and the Company normally recalled laid-off em- 
ployees in order of seniority. (R. 1139-1140). 

On July 29 the company discharged John David Mill 
who had been elected to the union committee. 2 


i 
' 
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Both before and after June 1953 supervisory personnel 
of the Company interrogated employees as to their knowl- 
edge of Union activities, solicited reports on such activities 
and promised that Mr. Corbett would “take good care” of 
loyal employees. (R. 1126). 

On July 16, 1953, the Union filed a representation peti- 
tion with the Board. The election campaign got under 
way around August | and continued up to the election day 
of August 19, 1953. (R. 1125, 1130). 

The election campaign, as is often the case, was not con- 
ducted with the elegance of a drawing room conversation. 
An informal anti-union group, known as NuToners for 
NuTone or the “Loyalty Group”, was organized and cam- 
paigned against the Union. (R. 198.) It distributed cir- 
culars of the most insulting kind. (See, e.g., G.C. Ex. 26- 
28, R. 1109-1111.) And, on the day of the election, an 
effigy of the union organizer, dressed in a prison suit, was 
hung outside the plant gates. (R. 722-724, 851-852). 

There was no violence, or threat of violence. No em- 
ployee was coerced or intimidated. Nor was there any 
plan or combination to use coercive language as a weapon in 
the campaign. (R. 1154.) But, as is often the case, par- 
tisans on each side of the union question did use extremely 
derogatory language in referring to those on the other side. 
Two of the Union sympathizers in particular—Virgie Mar- 
shall and Charlottie Puckett—used extremely coarse term- 
inology in disparaging those who opposed the Union. (R. | 
1151.) Their remarks, on the other hand, were countered 
if not balanced, by profanity and by charges that the union 
sympathizers were Communists and that the CIO would 
be: hanged in the election just like the dummy of the Union 
organizer. (R. 725, 728, 819, 930). 

The Company did not remain neutral. As was its right, 
the Company engaged in an active campaign for the Un- 
ion’s defeat. It also issued and posted throughout the plant 
notices warning the employees that the Company had a 
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rule against posting of signs on company property, against. 
soliciting or campaigning on Company time, and against 
the distribution of handbills or other literature on com- 
pany property. (R. 1130.) These rules, the Company said, 
applied to both sides of the union question. But while thus 
professing neutrality in the application of its rules, the Com- 
pany—simultaneously with their promulgation—ordered 
its supervisors to engage in precisely the conduct forbidden 
by the rules. It repeatedly caused its supervisory personnel 
to distribute anti-union campaign material to all of the em- 
ployees within the plant. (R. 1132, 214-217.) Much of: 
the literature thus distributed “in the normal arena, and 
the most effective one for reaching the employees” (R.: 
1133) was in direct answer to claims and arguments made 
by the Union, but the Company, by its rule, specifically de-' 
nied to the Union the right to respond by making distribu- 
tions in the same way. ! 

The election was lost by the Union. Immediately after) 
the election, an “inside” union—eventually named NuTone 
Employees-Company Relations Committee—was formed) 
with the open assistance and support of the Company. The. 
Company mimeographed bulletins for this Committee and 
had them distributed within the plant, in part on company 
time, by both supervisors and employees. It distributed 
ballots for the election of representatives to the Committee 
throughout the plant and had the ballots counted by the 
foremen. After the Committee was established, the Com- 
pany met with it on a number of occasions, on company, 
time and property, in connection with grievances and com-, 
plaints by the employees and the Company. (R. 1143-! 
1148). | 








3. The Unfair Labor Practice Proceedings 


Complaint and Hearing. The Union filed a charge that 
the Company had committed certain unfair labor prac- 
tices (R. 1015) and, on February 11, 1954, the General 


| 
! 
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Counsel of the Board issued a complaint on such charges. 
(R. 1016.) The complaint alleged that the Company had 
violated the Act, among other things, by 
1. Discriminatorily discharging Virgie Marshall, 
Della Puckett, Charlottie Puckett, and John David 
Mills, and thereafter discriminatorily refusing to rein- 
state them; 
2. Assisting, supporting and dominating the NuTone 
Employee-Company Relations Committee; 
3. Interfering, restraining and coercing the em- 
ployees in violation of Section 8(a) (1) of the Act by: 
a. Interrogating employees as to union activities 
and soliciting reports from employees on such ac- 
tivities, promising benefits therefore; 
b. Discriminatorily applying its no-posting, no- 
distribution rule. 


The Company denied that it had committed any unfair 
labor practices and the matter went to hearing. 


The principal factual issues at the hearing related to the 
alleged discriminatory discharges. The General Counsel 
conceded that the layoff of Virgie Marshall and the Puckett 
sisters was for economic reasons but contended that the 
failure to recall them on June 23, 1953, was because of 
their union activity. The Company denied that it had 
knowledge of the union activity of the Puckett sisters and 
claimed that all three were discharged for using abusive 
language to the Company’s director of industrial relations 
at the time of their layoff. (R. 1134-1136.) The General 
Counsel also contended that the discharge of John David 
Mills was because of his activity as a union committeeman; 
the Company contended that the motivating factor was 
his falsification of production records. (R. 1140-1142). 

In addition to its claim that Marshall and the Pucketts 
were discharged for using abusive language on June 9, the 
Company offered an affirmative defense, which it carefully 
refused to disclose until late in the hearing: “that the three 
girls, when they were outside passing out literature for the 
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Union and in company with Union organizers, used such 
vile and intemperate language as to destroy whatever rights 
to reinstatement they might have had at the time.” (R. 683.) 
In support of this defense the Company offered testimony 
as to language used by Virgie Marshall and Charlottie 
Puckett in addressing other employees between August 1 
and August 19 while distributing union literature outside 
the plant gates. No testimony in support of this defense 
was offered with respect to Della Puckett. Nor was there 
evidence of any plan or concerted action to use vile 
language, either between the three girls or with the union 
organizer. Charlottie Puckett denied using the bad words 
attributed to her. Virgie Marshall admitted she had used 
some of the bad words but denied using others. (R. oo 
721). 

The only other substantial factual controversy related 
to some of the testimony offered by the General Counsel as 
to alleged coercive statements and actions by ce 
personnel. 

The Company did not controvert certain other testimony 
as to conduct of its supervisory personnel, the testimony as 
to its own distribution of literature while enforcing a no- 
distribution rule against the employees, or the testimony as 
to its assistance to the Employees-Company Relations Com- 
mittee. It contended, however, that none of these actions 
constituted a violation of the Act. ! 





The Trial Examiner’s Report. The Trial Examiner i 
sued his intermediate report and recommended order on 
July 30, 1954. On every factual issue as to which there was 
contradictory testimony except that relating to the reason 
for the failure to recall Virgie Marshall and the Pucketts, 
he found for the Company. His conclusions as to each of 
the issues listed above were as follows: | 

1. The discriminatory discharges. The refusal to rein- 
state Virgie Marshall and the Puckett sisters was found to 
be as a result of the Company’s knowledge of their union 
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activity after they had been laid off and to have been done 
in order to restrain and discourage union membership. (R. 
1140.) The discharge of Mills, however, was found to be 
for the reason stated by the Company. (R. 1143). 

The Company’s affirmative defense to the reinstatement 
of Marshall and the Puckett sisters was sustained in part 
and denied in part. The testimony offered, in support of 
this defense, as to the words they used in conversations out- 
side the plant after their discharge was credited over the 
denials. (R. 1151.) In examining the language used, how- 
ever, the Trial Examiner found that the bad words which 
Charlottie used were not bad enough to warrant refusal of 
an order of reinstatement. But Virgie’s words he thought 
were extremely bad. Hence he recommended that the 
Board order reinstatement and full back pay for Charlottie 
as well as for Della (who apparently used proper language 
in all of her conversations). But with respect to Virgie 
Marshall, he recommended that the Board only order back 
pay from June 23 to August 19 (the date the worst language 
was used) without reinstatement. (R. 1156). 

2. The Employee-Company Relations Committee was 
found to be a labor organization within the meaning of the 
Act. Hence, the Company’s admitted assistance and sup- 
port to it was found to violate the Act. The evidence, how- 
ever, was found insufficient to establish employer domina- 
tion of the Committee. (R. 1149). 

3. (a) The Company’s version of certain conversations 
and actions by supervisory personnel was credited, but 
other undenied testimony established interrogation, the so- 
licitation of reports on Union activity, and the promise of 
benefits therefor which amounted to unlawful interference, 
restraint and coercion. (R. 1127-1130). 

(b) The no-posting, no-distribution rule the Trial Ex- 
aminer found to be not so broad as to be per se unlawful. 
But the action of the Company in enforcing this rule against 
the Union while itself “openly and flagrantly” violating it 
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“in the normal arena, and the most effective one for reach- 
ing the employees” he found to be a violation of the Act. 
Emphatic evidence of the Company’s discriminatory in- 
tent was furnished, he said, by the fact that the Company 
reiterated the rule while the Union’s campaign was in prog; 
ress but ignored it in assisting the organization of the Em- 
ployee Committee after the Union was defeated. (R. 1130- 
1134). ! 


The Boara’s Decision and Order. Both the Company and 
the General Counsel filed exceptions to the Trial Exam- 
iner’s report, each as to those portions adverse to it. (R, 
1168-1172.) The Board, after reviewing the record, 
adopted the Trial Examiner’s findings, conclusions and 
recommendations except with respect to the discriminatory 
enforcement of the rules against distribution. On this is- 
sue the Board majority said simply that “management pre- 
rogative certainly extends far enough so as to permit an em- 
ployer to make rules that do not bind himself.” The dis- 
tribution of union literature, the majority said, was just 
like making speeches on company time and property—a 
problem which the Board considered in Livingston Shirt, 
107 NLRB 400. So long as the speeches made, or literature 
distributed, contain no threats, promises or other coercive 
statements they are protected by Section 8(c) of the Act. 
To the General Counsel’s argument that the content of the 
other unfair labor practices might convert this protected 
action into an unfair labor practice itself the Board ma- 
jority responded that it saw no warrant to enjoin the Com- 
pany from engaging in protected activity because it also 
engaged in other acts which are unlawful. (R. 1174-1 175). 

Member Murdock dissented on several grounds. First, he 
noted that he had dissented from the Livingston Shirt de- 
cision, on which the majority rested its opinion. Second, 
he argued that the rationale of Livingston Shirt—which 
concemed the discriminatory application of a no-solicitation 
rule with respect to speeches on company property—did 
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not apply to the distribution of literature. Finally he ar- 
gued that the Company’s discriminatory action with re- 
spect to the distribution of literature, in the context of its 
other unfair labor practices, should justify the conclusion 
that there was a violation of the Act. (R. 1178-1180). 


Member Murdock also dissented from the Board’s refusal 
to reverse the Trial Examiner’s failure to find that the Com- 
pany dominated the Employee Committee and its refusal 
to order the Company to dis-establish it. (R. 1180-1183). 


4. The Proceedings in this Court 


On June 22, 1955, the Union filed a petition for review of 
the Board’s order insofar as it denied the relief sought by 
the Union. Specifically claimed as error were: 

1. The Board’s reversal of the Trial Examiner with 
respect to the company’s enforcement of its no-posting, 
no-distribution rule against the Union while simultane- 
ously engaging in posting and distribution against the 
Union; 

| 2. The Board’s adoption of the Trial Examincr’s 
recommendation that the Board should not order re- 
instatement for Virgie Marshall or back pay beyond 
August 18, because on that day she used bad language 
in conversation with employces outside the plant gates. 

3. The Board’s failure to find that the Employee 
Committee was dominated by the Company and its 
failure to order disestablishment of the Committee. 

The Board filed the record in this Court on July 27. On 
July 28 it filed a petition for enforcement of the portions 
of the order which granted the relief sought by the Union 
and a motion to consolidate the two cases. Both the Board’s 
motion to consolidate and cross motions by the Union and 
the Company, each to intervene in the cause to which the 
other was a party, were granted by the Court. In accord- 
ance with the Court’s suggestions with reference to prehear- 
ing conferences, the parties met and entered into a stipula- 
tion. This stipulation set forth the issues involved in both 
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causes and specified a schedule for filing briefs on all of 
these issues. The stipulation was approved by the Court 
and this brief is being filed in accordance with such stipula- 
tion, as it has been amended, as to time, by orders of the 
Court on September 16, 1955, and October 5, 1955. 


STATUTES INVOLVED 

The Labor Management Relations Act, 1947, Act of June | 
23, 1947, c. 120, 61 Stat. 136-162, 29 U.S.C. § 151 et seq., | 
provides in part, as follows: | 


“RIGHTS OF EMPLOYEES 


“Sec. 7. Employees shall have the right to self-or- | 
ganization, to form, join, or assist labor organizations | 
to bargain collectively through representatives of their | 
own choosing, and to engage in other concerted activ- | 
ities for the purpose of collective bargaining or other | 
mutual aid or protection, and shall also have the right | 
to refrain from any or all of such activities except to 
the extent that such right may be affected by an agree- 
ment requiring membership in a labor organization | 
as a condition of employment as authorized in section | 


8(a)(3).” 





“UNFAIR LABOR PRACTICES 

“Sec. 8. (a) It shall be an unfair labor practice for an | 
employer— | 
“(1) to interfere with, restrain, or coerce employees | 

in the exercise of the rights guaranteed in section 7; | 
“(2) to dominate or interfere with the formation | 

or administration of any labor organization or con- | 
tribute financial or other support to it... ! 
(3) by discrimination in regard to hire or tenure | 

of employment or any term or condition of employ- | 
ment to encourage or discourage membership in any 
labor organization .. . | 


| 
* ¥ %* 


“(c) The expressing of any views, agreement, or | 
opinion, or the dissemination thereof, whether in writ- | 
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ten, printed, graphic, or visual form, shall not consti- 
tute or be evidence of an unfair labor practice under 
any of the provisions of this Act, if such expression 
contains no threat of reprisal or force or promise of 
benefit.” 


“PREVENTION OF UNFAIR LABOR PRACTICES 
“Sec. 10(c) . . . If upon the preponderance of the 
testimony taken the Board shall be of the opinion that 
any person named in the complaint has engaged in or is 
engaging in any such unfair labor practice, then the 
Board shall state the findings of fact and shall issue 
the cause to be served on such person an order requir- 
ing such person to cease and desist from such unfair 
_ labor practice, and to take such affirmative action in- 
_ Cluding reinstatement of employees with or without 
_ back pay, as will effectuate the policies of this Act... 
_ No order of the Board shall require the reinstatement 
of any individual as an employee who has been sus- 
_ pended or discharged, or the payment to him of any 
back pay, if such individual was suspended or dis- 
charged for cause.” 


STATEMENT OF POINTS 


The Union, in its petition for review herein in case No. 
12,754, set forth three grounds on which relief was sought. 
In accordance with the stipulation heretofore entered into 
in this proceeding, and upon the assertion by the Company 
that the NuTone Employee-Company Relations Commit- 
tee is defunct and that the Company will not contest the 
validity of the Board’s findings that it unlawfully assisted 
and interfered with such Committee, the Union will not 
press one of these grounds: that the Board erred insofar 
as it failed to find that the Company illegally dominated 
the Employee Committee and failed to order the Company 
to disestablish it. 

The remaining two grounds set forth in the Union’s peti- 
tion herein have been limited and clarified as Questions No. 
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4 and No. 5 in the Statement Of Issues Presented contained 
in the stipulation between the parties as follows: | 
4. Whether the Board may, under the circum- 
stances of this case, deny the normal remedy of rein- 
statement and full back pay to Virgie Marshall on the 
ground that she used the offensive language disclosed) 

by the record to other employees, while distributing, 
union literature outside the plant gates after NuTone 
failed to recall her; ! 

5. Whether an employer commits an unfair labor 
practice if, during a pre-election period, it enforces 

an otherwise valid rule against employee distribution 

of union literature in the plant, while, during that same 
period, itself distributing non-coercive anti-union liter- 
ature within the plant in a context of other unfair labor 
practices, committed prior to the election period and 
thereafter. | 

In neither of these issues is any question of fact present, 
In this Court we accept, as did the Board, the Trial Ex: 
aminer’s findings as to what actually occurred. Nor, as 
we understand it, do the Company or the Board raise any 
factual question with respect to these issues. The question 
before the Court is solely whether the Board properly apr 
plied the statute to the facts found. 

In Case No. 12,812, the Board has petitioned for en- 
forcement of its order against the Company. The Parties 
have stipulated that three issues are thus presented. These 
three issues are as follows: ! 

1. Whether substantial evidence on the record con- 
sidered as a whole supports the Board’s finding that 
NuTone violated Section 8(a) (1) of the Act by inter- 
rogating employees concerning union activity in the 
plant, by soliciting reports on such activity and by 
promising benefits for so reporting, and by implying 
that an employee’s layoff was due to her union activity} 

2. Whether substantial evidence on the record con- 
sidered as a whole supports the Board’s findings that 
NuTone’s failure to recall Virgie Marshall, Charlottie 
Puckett, and Della Puckett after an economic layoff 


was because of their union membership and activity ; 
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3. Whether substantial evidence on the record con- 
sidered as a whole supports the Board’s finding that 
Charlottie Pucket, while distributing union literature 
outside the plant gates, did not use such offensive 
language as to render her unsuitable for reinstate- 
ment. 

Issues No. 1 and No. 2 above listed relate primarily to 
questions of fact; that is, the questions presented are whether 
the evidence on the record supports the Board’s finding as to 
what actually happened. Question No. 3, to the contrary, 
while similarly phrased, does not present any question of 
fact. Both the Trial Examiner and the Board accepted 
the Company’s version of the offensive language allegedly 
used by Charlottie Puckett. The issue presented is not 
whether there is evidence on the record to support the 
Board’s findings as to what actually happened. The issue 
is whether the Board, which accepted the Company’s ver- 
sion of the facts, acted contrary to law in ordering the Com- 
pany to reinstate Charlottie Puckett despite her use of of- 
fensive language. 


It is not our purpose in this opening brief, to argue any 
questions of fact or of evidence. We accept the Board’s 
findings as to what actually occurred on all questions. Our 
argument against the Board’s position on issues No. 4 and 
No. 5, and in support of the Board’s position on issue No. 3, 
is solely one of law. We have two points, and two points 
only, which we wish to urge here as to these issues: 

1. That an employer improperly interferes with, re- 
strains and coerces his employees in the exercise of the 
rights guaranteed to them by Section 7 of the Act if he 
establishes a rule prohibiting distribution of literature 
within the plant on the union question while himself 
directing his supervisors to distribute both anti-union 

_ literature and literature for a company-sponsored union 

within the plant. 

2. That the National Labor Relations Board has no 
authority to deny its usual remedy of reinstatement 
and back pay to employees who have been unlawfully 
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discharged because of their union membership and ac- | 
tivity because such employees, after their unlawful dis- | 
charge and outside of the Company’s premises, indi- | | 
vidually used offensive but non-coercive language in | 
conversations with other employees. | 


SUMMARY OF ARGUMENT 
I 


The Company here forbade its employees to distribute | 
literature on the union question within the plant while order- | 
ing its supervisors to distribute anti-union literature and, | 
later, literature for a company-sponsored union. The Board : 
found that this was not unlawful interference with the rights | 
of the employees under the Act on the theory that manage- | 
ment’s prerogative permits an employer to establish rules 
which do not bind himself and that the right of free speech, 
guaranteed by Section 8(c) of the Act prevents the Board) 
from attaching conditions to the exercise of that right. | 

Management’s prerogative to use its property as it sees fit! 
is limited by the provision of the National Labor Relations 
Act that employers shall not interfere with the organiza- 
tional efforts of their employees. A balance between the 
property rights of the employer and the rights of the em- 
ployees under the Act has been established by the Board 
and the courts by developing several specific doctrines as 
to the extent to which an employer may limit solicitation 
and the distribution of literature on his property. All of 
these doctrines have heretofore been subject to the limita- 
tions that rules which in any way interfere with employee 
communication on the union question are valid only if they 
are non-discriminatorily applied in the light of their pur- 
pose. If the rule is discriminatorily applied then its justi- 
fication in the interests of efficient production or plant 
cleanliness fails and the rule is invalid. | 

The Board has apparently here established an exception 
to this uniform doctrine where the no-distribution or no- 
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solicitation rule is relaxed in favor of supervisors acting at 
the instruction of the employer, rather than in favor of 
third persons or anti-union employees. It based this con- 
clusion upon the free speech provisions of Section 8(c) of 
the Act. Such reliance is in error. 

In the early days under the Wagner Act employers were 
required to be neutral and could not solicit or distribute 
against the union. This Board position was reversed by the 
Supreme Court and Congress crystallized that reversal by 
specifically providing in Section 8(c) that no speech or 
other expression of views could be an unfair labor practice. 
At most, Section 8(c) provides that an employer shall be as 
free as the next man to express his views; not that he can 
enforce in an arbitrary manner rules preventing others from 
expressing their views. 

The Board came to the opposite conclusion here in reli- 
ance on its own reversal, in the Livingston Shirt case, of the 
Bonwit Teller doctrine. That doctrine deals specifically 
with another subject—the use by an employer of the cap- 
tive audience technique while denying to the union an oppor- 
tunity to address the employees in a similar fashion. The 
question presented in this case does not involve the same fac- 
tors present in the Bonwit Teller situation. The reasoning 
of the Board in over-ruling the Bonwit Teller doctrine, and 
the reasoning of the Sixth Circuit Court of Appeals in 
refusing to enforce a Board order based on the Bonwit 
Teller Case, is, however, pertinent here. 


That reasoning, simply, is that the validity of a no-dis- 
tribution or no-solicitation rule must be considered independ- 
ently of the employer’s exercise of free speech; if the rule is 
valid then the exercise of a right specifically granted by 
Section 8(c) of the statute cannot make it invalid. 

We urge that this reasoning is fallacious and that the con- 
trary reasoning of the Court of Appeals for the Second Cir- 
cuit in the Bonwit-Teller case is correct. Section 8(c) of 
the Act confirms the right of free speech not only to employ- 
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ers but also to employees. The essence of the violation of 
the Act in all of these cases is the fact that the employer 
unfairly denied to the employees the use of a method of 
communication. The fact that he himself used that same 
method of communication is what makes the denial unfair. 
But it is the denial, not the expression of opinion by the 
employer, which constitutes the unfair labor practice. 


II 


The issue here is whether the Board may consistently 
with the statute withhold its remedy of reinstatement to 
Virgie Marshall, who was discharged in violation of the Act 
because of her union activity, on the sole ground that after 
her unlawful discharge she used bad language in conversa- 
tions with other employees. The issue is not whether the 
use of bad language is a proper ground for discharge by an 
employer, nor is the issue whether the use of epithets can 
constitute coercion on a picket line. The issue is whether 
the Board may limit its own remedies so as to exclude 


therefrom any employee who used bad language. | 


Only the most serious kind of misconduct has heretofore 
been held to constitute a disqualification for the Board's 
remedy of reinstatement. Certain kinds of misconduct in 
connection with a strike have been held to be outside of the 
protection of Section 7 of the Act. But where it is clear, 
as it is here, that the discharge was motivated by discrim- 
inatory reasons the Board and the courts have heretofore 
insisted that the remedy of reinstatement should not be 
denied except where such denial is required by the basic 
policies of the Act. | 


The use of bad but non-coercive language has never pene 
tofore been held to disqualify an employee for a Board order 
of reinstatement. There have been cases in which the 
Board and one court have, erroneously, we believe, held that 
the use of abusive language on the picket line is not con- 


certed activity protected by Section 7 of the Act. But even 
| 





I 
! 
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these cases do not hold that where the discharge has been 
found to be occasioned by activity which zs protected by the 
Act, the discharged employee should nevertheless be denied 
reinstatement because of the use of bad language. 

The Board has discretion as to the granting of the remedy 
of reinstatement. But this discretion is expressly limited 
by the Act to considerations as to whether such remedy will 
effectuate the policies of the Act. Both the Board and the 
courts have so held. There is no policy in the Act which 
would justify the denial of reinstatement here. Violence 
and coercion are not involved. Nor was the bad language 
used by the employee here as a weapon to defeat the pur- 
poses of the Act. The employee was a person who was 
accustomed to using vulgar language. Concededly, she used 
vulgar language. This may not be nice but it is no part of 
the purposes of the National Labor Relations Act to estab- 
lish the proper bounds for language in public conversations. 
This is particularly true when it is recognized that the lexicon 
of permissible usage, which the Board has apparently estab- 
lished, can be applied by the Board only to pro-union em- 
ployees who have been discharged by the employer, since 
the Board has no authority to order employers to discharge 
employees for using bad language. 


III 


For the same reasons for which we believe the Board’s 
order should be amended to include reinstatement for Virgie 
Marshall, its order of reinstatement with respect to Char- 
lottie Puckett should be enforced. The remainder of the 
Board’s order is supported by evidence in the record and 
should be enforced. 


ARGUMENT 


I—An Employer Unlawfully Interferes with the Rights of His 
Employees Under the Act if He Enforces a Rule Against 
Distribution of Union Literature in the Plant While Him- 
self Distributing Anti-union Literature and Company Un- 
ion Literature Within the Plant 
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The facts in relation to this issue are undisputed. An’ 
election was conducted on August 19, 1953, to determine: 
whether the employees wished to be represented by the 
Union. The Company, as was its right, opposed the Union: 
and urged the employees to vote against it. The campaign 
was a hot one. In the midst of this campaign, on August 12, 
the Company prominently posted throughout its plant a 
blanket rule forbidding the distribution of any literature 
on Company property. Before August 12, on that very 
day, and afterward, the Company directed its supervisory 
personnel to distribute anti-union literature within the 
plant. The Company thus utilized the “normal arena and 
the most effective one for reaching the employees” to cam: 
paign against the Union and denied this arena to the em:+ 
ployees. This disparate enforcement of the rules was ace 
centuated after the Union lost the election. The Company 
then unlawfully assisted the organization of an ‘ ‘inside” 
union and distributed that favored organization’s literature 
within the plant. | 

On the basis of these facts, the Trial Examiner here con- 
cluded that the Company had violated Sections 8(a) (1) 
and 8(a)(2) of the Act. In his view the Company’s rule 
was not in and of itself an unwarranted or unlawful inter- 
ference with the employees’ rights of self organization. Nor, 
in his view, were the contents of the literature distributed 
by the Company coercive or otherwise themselves violative 
of the Act. The violation of the Act found by the Trial 
Examiner was in the discriminatory enforcement of the 
Company’s rule. 

When the matter came before the Board itself, it did 
not disagree with the facts found by the Trial Examiner. 
By a 3 to 1 vote however, it reversed his conclusion that the 
discriminatory application of the no-distribution rule was 
a violation of the Act. In the Board’s words: | 


. valid plant rules against solicitation and other 
forms of union activity do not control an employer’s 
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actions. Management prerogative certainly extends far 
enough so as to permit an employer to make rules that 
do not bind himself.” 

In making this decision and announcing the rule that 
it is within management’s prerogative for an anti-union 
employer to apply rules against pro-union solicitation which 
do not apply to his own anti-union solicitation the Board 
ignored, and in effect overruled, a consistent and long- 
standing line of Board and court decisions under the Act. 
We contend that in so doing the Board violated the ex- 
press terms and purposes of the Act and went far beyond 
any discretion lodged in it. 

In order that our contention may be fully understood, 
and the unprecedented nature of the Board’s decision be 
appreciated, it is necessary to examine briefly the history 
and purpose of the rules which the Board and the courts 
have heretofore developed with respect to solicitation and 
other forms of union activity on company property. 

Were it not for the National Labor Relations Act, there 
would be no question that management’s prerogative, ab- 
sent a contract, extended far enough so as to permit an em- 
ployer to make virtually any kind of rule as to the conduct 
of employees on the employer’s premises. If so minded, an 
employer could discharge employees for joining a union. He 
could forbid them to solicit for a union or to solicit against 
a union, whether on working time or on non-working time. 
He ‘could establish rules as to what the employees could 
say or what they should wear. He could permit some em- 
ployees to violate the rules and enforce them against others. 
And he could observe or violate these rules himself with 
impunity. The plant is his property and the employees 
are his employees. Absent the Act, he can make such rules 
as he chooses concerning the use to which his property is 
put and any requirements at all as to what employees must 
do in order to work on that property. 

But the National Labor Relations Act, in Section 7, pro- 
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vides that employees shall have the right “to self-organiza- 
tion, to form, join or assist labor organizations . . . and to 
engage in other concerted activities for the purpose of col- 
lective bargaining or other mutual aid or protection.” 
Section 8(a) (1) of the Act makes it an unfair labor prac- 
tice for an employer to interfere with, restrain, or coerce 
his employees in the exercise of the rights guaranteed in Sec- 
tion 7. And Section 8(a)(2) makes it unlawful to inter- 
fere with the formation of a labor organization. 

There is an implicit conflict between the Act and the 
employer’s property rights. This confict arises whenever 
an employer uses the power which he has over his property 
and his employees in such a way as to interfere with the 
formation of a labor organization. Whenever such conflict 
arises it cannot be said that either principle governs abso- 
lutely. Obviously some employer actions which have the ef- 
fect of interfering with union organization are necessary 
in order to permit efficient production and discipline within 
the plant: the employer has the right to discipline em: 
ployees for leaving their jobs, to solicit support for a union, 
even though this does interfere to a certain extent with un- 
ion organization. Equally obviously, some exercises of man- 
agement’s otherwise unlimited prerogatives must be held 
to violate the Act: an employer cannot permit employees 
to organize one kind of a union and forbid them to organize 
another, even though this does interfere to a certain ex: 
tent with his prerogative to run his business as he sees fit. | 

Until this case, the rules to govern the different situations 
in which conflict arises between management’s prerogatives 
and the employees’ right to be free of interference have 
been developed not, as in this case, by reliance on either as 
an absolute but by balancing the interests involved. A num- 
ber of fairly definite rules have been formulated. | 


1. Oral Solicitation on Company Property. At first sight 
it might seem that an employer would have the right to es- 
tablish a rule that while employees were on his Boe 
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they should not engage in solicitation of other employees 
to join a union. After all, it is his property. But the Board 
early determined that a blanket prohibition of union solici- 
tation constituted a violation of Section 8(a)(1) of the 
Act. Balancing the interest of the employer in his prop- 
erty and his business, and the interests of the employees in 
cornmunicating among themselves at the most appropriate 
place concerning union organizing, the Board established 
the rule that an employer could not prohibit union solici- 
tation by employees during non-working time even while 
on company property. He could, on the other hand, prop- 
erly prevent employees from using time in which they were 
supposed to be working for organizational activities. “Work- 
ing time is for work” and not union activity, the Board said. 
Peyton Packing Co., Inc. 49 NLRB 828, 843 (1943). 


Even this rule, however, was subject to exceptions. Cer- 
tain businesses were of a nature which gave the employer 
an obvious business interest—other than his opposition to 
union activity—in preventing solicitation on his property 
even during non-working time. The nature of a retail es- 
tablishment was such, the Board said, that an employer 
could properly prevent union solicitation in the store even 
during periods when the employees were not actively work- 
ing. J. L. Hudson Co., 67 NLRB 1403 (1946) ; Marshall 
Field, 34 NLRB 1 (1941); Goldblatt Brothers Inc., 77 
NLRB 1262 (1948). 


The rationale of these rules as to solicitation on company 
time was that the Act denied to the employer the right to 
establish rules, even covering the use of his own property, 
designed to inhibit or interfere with the organization of his 
employees into a union. The Board and the courts recog- 
nized, on the other hand, that an employer must have the 
right to establish rules necessary to permit the efficient con- 
duct of his business. Hence the distinction between solicita- 
tion on working time and on non-working time, and the 
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recognition that in certain businesses solicitation even on 
non-working time could be prohibited. 

Since the basis for the rules developed by the Board a 
the courts was this accommodation of the property rights 
of the employer and the interest of the employees in free 
communication, it necessarily followed, and the Board has 
always heretofore held, that even a rule against solicitation, 
to be valid, must not be discriminatorily applied." If an 
employer permits employees to solicit against a union on 
company time and enforces a no-solicitation rule only 
against union adherents it is clear that the rule’s purpose 
is not the efficient conduct of his business but interference 
with the statutory right to organize and assist unions. If 
this is the case, then the justification for the interference 
with communication which is involved in any rule against 
solicitation fails and the rule violates the Act.” Similarly, 
in cases in which the employer would ordinarily be permitted 
to establish a broad no-solicitation rule, applicable even 
during non-working time, the fact that he failed to apply this 
rule when the solicitation was against the union would de- 
stroy the justification for the rule and establish that its im- 
position was an unlawful interference with the rights of ee 
employees.® 

2. Distribution of Literature on Company Property. If, 
as in the present case, the solicitation of employees is not 
oral but takes the form of distribution of printed literature 
there is an additional factor to be considered. Even if the 

1 Thus, in Peyton Packing Co., the Board said: 

“Working time is for work. It is therefore within the province of an em- 
ployer to promulgate and enforce a rule prohibiting union solicitation during 


working hours. Such a rule must be presumed to be valid in the absence of 
evidence that it was adopted for a discriminatory purpose.” 49 NLRB at 843. 
2 Macon Textiles, Inc., 80 NLRB 1525 (1948); N.L.R.B. v. Peyton Pack- 
ing Co., 142 F. 2d 1009 (1944); Lindley Box & Paper Co., 73 NLRB 553 
(1947). Jacques Power Saw Co., 85 NLRB 440 (1940). 
8In May Department Stores, 59 NLRB 976 (1944), enforced 154 F. 2a 
533 (C.A. 8, 1946), the Board simultaneously established its definitive ae 
that all solicitation on the selling floor of a retail establishment could be id 
a- 





banned, and found a violation of the Act because such a rule was discrimi 
torily enforced. 


| 
| 
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distribution is done on non-working time, handbills and cir- 
culars do tend to litter the property. And it can reason- 
ably be argued that an employer has a legitimate interest, 
irrespective of his attitude toward unions, in preventing 
such littering. The Board thercfore held, at least up to 
1944, that it was not unreasonable for an employer to pro- 
hibit distribution of handbills and similar literature within 
the plant itself whether such distribution was made on 
working time or on the employee’s own time. 

In LeTourneau Company of Georgia, 54 NLRB 1253 
(1944), the Board was faced with a variant on this situa- 
tion. In this case the rule against distribution applied not 
only to the plant itself but also to the Company’s parking 
lot. Here too, the employer had an interest in preventing 
littering and the Board found that the rule was non-discrim- 
inatory, and had been established long prior to the Union’s 
campaign, for the specific purpose of preventing littering. 
But it also found that the geography of the plant was such 
that distribution of literature to the employees was virtually 
impossible unless it was permitted on the Company’s park- 
ing lot. Hence, balancing the employer’s right to regulate 
the use of his own property on the one hand against the 
employees’ right to receive information to enable them to 
exercise their right to self-organization on the other, the 
Board determined that the enforcement of the no-distribu- 
tion rule on the Company’s parking lot constituted a viola- 
tion of the Act. 

The Court of Appeals for the Fifth Circuit, finding that 
the rule was not designed to impede organization and was in 
fact applied to businessmen and others, reversed the Board. 
143 F. 2d 67 (C.A. 5, 1944). The Supreme Court, in turn, 
reversed the Fifth Circuit and ordered that the Board’s or- 
der against enforcement of the no-distribution rule be en- 
forced. In so doing, it specifically noted that the rule 
against distribution of literature had been adopted to con- 
trol littering and pilfering on the parking lot and that “there 
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was no union bias or discrimination by the Company in en- 
forcing the rule.” Unlike the Board, however, the Court 
found that there was no “evidence or . . . finding that the 
plant’s physical location made solicitation away from the 
Company property ineffective to reach prospective union 
members.” Nevertheless, the Court ordered enforcement 
of the Board’s order. NLRB v. LeTourneau of Georgia 
324 U.S. 793, 797, 799 (1945). | 

In a companion case, decided together with LeTourneau, 
the Court came to the same conclusion with respect to a 
rule which had been applied to prevent an employee from 
distributing union cards in the plant lunch room. Republic 
Aviation Corp. v. NLRB, 324 U.S. 793 (1945). ! 


The Supreme Court thus in both cases sustained Board 
orders based on special circumstances even though it found 
that there were no special circumstances. This result led 
the Board for a time to take a stricter attitude toward no- 
distribution rules. In American Pearl Button Co., 56 NLR 
613, the Board had issued an order requiring an employer 
to rescind his rule against the passing out of “petitions” on 
Company property, without limitation to the parking lot. 
The Board’s order was enforced by the Eighth Circuit in 
NLRB v. American Pearl Button Co., 149 F. 2d 258 (C.A. 
8, 1945). Then, in American Book-Stratford Press, 80 
NLRB 914 (1948) and in Chicopee Manufacturing Com- 
pany of Georgia, 85 NLRB 1439 (1949), the Board found 
a violation of the Act in the promulgation of a rule pro- 
hibiting the distribution of literature within the plant. | 

In neither of the latter two cases was there any showing 
that distribution of union literature at other times and 
places was impractical. Indeed, the Board seemed to take 
the position that the burden was upon the employer to és- 
tablish the existence of special circumstances showing that 
distribution of union literature within the plant would have 
endangered the efficiency or production of the plant. | 

Beginning in Newport News Dress Co., 91 NLRB 1521, 
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(1950), however, the Board withdrew somewhat from this 
position. In that case the Board refused to find that a no- 
distribution rule violated the Act, referring not to the 
Supreme Court decision in the LeTourneau case but to its 
own decision in which the special geography of the plant 
was relied upon in justification for outlawing the no-dis- 
tribution rule. And in Carolina Mills, 92 NLRB 1141 
(1951), the Board affirmed a Trial Examiner’s report which 
found that the Company violated the Act by denying the 
Union the privilege of distributing literature on the prem- 
ises only because distribution off the premises was not ef- 
fective. Finally in Monolith Portland Cement Co., 94 
NLRB 1358 (1951), the Board overruled the American 
Book-Stratford Press case and the Chicopee Manufacturing 
Corp. case and made it clear that an employer could pro- 
hibit the distribution of literature in the plant proper, even 
during the employee’s non-working time, in the interest 
of keeping the plant clean and orderly, unless a showing 
was made that such activity could not be conducted ef- 
fectively somewhere off the employer’s premises. 

Oddly enough, the Court decisions with respect to the 
distribution of literature support the stringent rule which 
the Board sometimes adhered to between 1945 and 1951.‘ 
In addition to the LeTourneau and Republic Aviation cases 
in the Supreme Court, there are decisions in the courts of 
appeals which explicitly upheld the Board’s right to set 
aside any no-distribution rules covering the plant proper 
unless the employer could show some special justification for 
such a rule. In addition to the American Pearl Button case, 
already cited, the Seventh Circuit expressly said that “an 
employer may not prohibit employees from distributing 
union literature upon his premises during non-working 
hours except under exceptional circumstances which are not 
shown in this case.” American Furnace Co., 158 F. 2d 376, 


4 Even then the Board was not consistent. See General Motors Corp., 73 
NLRB 74 (1947) and Westinghouse Electric Corp., 91 NLRB 955 (1950). 
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380 (1946). There is a strong dictum in the Fourth Circuit 
to the same effect. In Maryland Drydock Co. v. NLRB, 
183 F. 2d 538 (1950) the Court of Appeals was faced with 
a situation in which the employer had forbidden the Union 
to distribute certain specific union literature on its premises. 
The Board found the Company guilty of violating the Act 
but the Court refused to enforce the Board’s order. The 
Court, however, conceded that the union had a right to dis- 
tribute proper union literature on the Company’s premises. 
Indeed, it said that “if the Company should refuse to per- 
mit the union to distribute proper literature on the premises 
the Board unquestionably has the power, upon a finding to 
that effect, to issue a cease and desist order and protect the 
right of the union to do so.” 183 F. 2d at 542. The court 
refused to enforce the Board’s order only because the partic- 
ular literature involved in the case was insulting and “mani- 
festly destructive of discipline.” | 

In all of these cases concerning the distribution of litera- 
ture, it has been assumed, as in the case of the solicitation 
question, that the rule established by the employer was not 
discriminatory. That is to say, in all of these cases, the 
Board’s approval of an employer rule prohibiting the dis- 
tribution of union literature within the plant to prevent 
littering of the property has always been based on the as- 
sumption—usually explicitly stated—that the rule was ap- 
plied non-discriminatorily in the light of its purpose and 
that its SEESESS was not to favor one side or the other on the 
union question.* 


Where discrimination has been found, the answer has, 
at least until this case, been very simple. The fact of dis- 
crimination destroys the justification for the rule and es- 
tablishes that it constitutes interference with the right of the 
employees to communicate with each other concerning 

5“The restriction on the distribution of literature was not discriminatorily 
enforced.” Tabin-Picker & Co., 50 NLRB 928, 930 (1943); Goodyear Air- 


craft Corp., 57 NLRB 502 (1944) ; North American Aviation, 56 NLRB 959 
(1944). 
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union organization in the most natural forum. Where dis- 
crimination has been found neither the Board nor the courts 
have had the slightest hesitancy in finding a violation of 
the Act, even if in the absence of such discrimination the 
employer’s rule would be proper.® 

In view of the uniformity of both Board and Court opin- 
ion as to the illegality under the Act of the discriminatory 
application of no-solicitation or no-distribution rules, we 
think that it is clear that it is not within “management’s 
prerogative” under the Act to deny the right to engage in 
such activities to union adherents, while granting the same 
right to those opposed to the union—whether they be em- 
ployees or “the businessmen of Red Bud,” as in American 
Furnace Co., 158 F. 2d 376, 379 (C.A. 7, 1946). 


What of the employer himself? Can the employer him- 
self engage in working time solicitation or within the plant 
distribution, or order his supervisors to do so, while simul- 
taneously forbidding such activity to his employees? At 
first sight, the answer plainly would scem to be no. If it 
offends the Act to forbid employees to speak or distribute 
while allowing anti-union outsiders to do so, it would seem 
to follow a fortzorz that the Act is offended when the favored 
group are supervisors, distributing anti-union literature or 
company union announcements. Yet the Board in this 
case, seems to have come to the conclusion that employers 
have a special prerogative to advance their own anti-union 


6 Thus in Macon Textiles, Inc., 80 NLRB 1525 (1948), the employer had 
a rule against solicitation on working time. Such a rule is ordinarily proper. 
But the Board found that the rule had been enforced only against union ad- 
herents and not against anti-union employees. The Board, therefore, in ac- 
cordance with its well-established rule, found that the employer had violated 
the Act by discriminatorily enforcing its rule. See also, ¢.g., Glen Raven Silk 
Mills, Inc., 101 NLRB 239 (1952); NLRB v. American Furnace Co., 158 F. 
2d 376 (C.A. 7, 1946); NLRB v. William Davies Co., 135 F. 2d 179 (C.A. 
7, 1943); NLRB v. Peyton Packing Co. 142 F. 2d 1009 (C.A. 5, 1944), 
cert. denied 323 U.S. 730; American Thread Co., 101 NLRB 1306 (1952). 
In the American Thread case the Court of Appeals for the Fifth Circuit re- 
fused enforcement only because, on examination of the record, it found that 
there was no disparate enforcement of the rules. 210 F. 2d 381, 382, 383 
(1954). 
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arguments in a forum which, under the precedents, they 
must deny to all if they deny to any. To understand how 
this conclusion is reached—and its error—we must turn 
to consideration of the “free speech” provision of the Act 
—Section 8(c). 


3. Employer Free Speech. An NLRB election cam- 
paign, after all, is concerned with determining whether the 
employees wish to have a union represent them in dealing 
with the employer. It is a controversy as to what method 
the employees shall use in dealing at arm’s length with the 
employer. It can be very well argued that it is improper for 
the employer to inject himself into this controversy. Fur- 
thermore, the employer zs the boss. He hires, fires, pro- 
motes and demotes. His arguments against a union may 
have force with the employees, not because of the per- 
suasiveness of what he says, but because of the hidden 
coercive powers implicit in his position as employer. 

Considerations such as these lead the National Labor 
Relations Board early in its history to say that any serious 
anti-union propaganda by an employer constituted unlaw- 
ful interference with his employees’ self-organization rights. 
Employer expressions of opinion were regarded as having 
special, coercive, implications because they were employer 
expressions. In the words of Gerard Reilly, dissenting, in 
Clark Bros. Co., 70 NLRB 802, 809 (1946), enforced ae 
F. 2d 373 (C.A. 2, 1947): 


“Until recent years this Board had always emeanal 
that an employer had no right to express his opinions 
to his employees with respect to a union which might 
be seeking to act as their representative. Numerous 
decisions of the Board laid down the principle that it 
was the duty of an employer to remain completely neu- 
tral so far as his utterances in the plant were concerned. 
Consequently, any appeals by employers against unions 
or in favor of particular unions which were made in 
verbal addresses to the employees or reduced to written 
form and distributed on plant bulletin boards, in hand- 
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bills, or in envelopes which reached the workers were 
considered to be violations of Subsection 8(1) of the 
_Act, on the theory that such arguments were ‘an in- 
terference’ with the right of self-organization guar- 
antced to employees by Section 7 of the Act.” 

This line of decision reached an end, however, when the 
Supreme Court made it crystal clear that employer ex- 
pressions of opinion were protected by the First Amend- 
ment as “free speech.” NLRB v. Virginia Electric Power 
Co., 314 U. S. 469 (1941). And see Thomas v. Collins, 323 
U. S. 516, 537 (1945), noting with approval NLRB v. 
American Tube Bending Co., 134 F. 2d 993 (C.A. 2, 1943) 
cert. denied 320 U.S. 768. 

Following these rulings the Board abandoned its require- 
ment of neutrality and conceded that employers were free 
to express their opinions on the union question. In the 
Clark Bros. case, supra, however, the Board found that when 
an employer compelled his employees to listen to an anti- 
union speech he did violate the Act—not because of his 
speech but bcause of the compulsion to listen.’ 


At this juncture Congress intervened. In Section 8(c) 
of the 1947 amendments to the Act it was provided that 


“The expressing of any views, argument or opinion, 
‘or the dissemination thereof, whether in written, 
printed, graphic, or visual form, shall not constitute or 
be evidence of an unfair labor practice under any of 

the provisions of this Act, if such expression contains no 
threat of reprisal or force or promise of benefit.” 


Senator Taft described this provision, on the floor of the 
Senate, in the following words: 


“Mr. President, on page 16 the bill contains a pro- 
vision guaranteeing free speech to employers. That 
provision in effect carries out approximately the pres- 
ent rule laid down by the Supreme Court of the United 
States. It freezes that rule into the law itself, rather 


7 For a comprehensive discussion of the evolution of the doctrine concern- 
ing employer speech, see Note “Limitation Upon an Employer's Right of 
Non-Coercive Free Speech,” 38 Va. L. Rev. 1037 (1952). 


& 
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than to leave employers dependent upon future de- 
cisions.” 93 Cong. Rec. 3837 (1947). | 
The report of the Senate Committee, however, indicated 
that something more than confirmation of the Supreme 
Court’s decisions may have been intended. Specifically, the 
Committee said that the Board had limited the effect of the 
Supreme Court’s decisions by its “captive audience” doc¢- 
trine in the Clark Brothers case and by other cases in which 
speeches were held coercive “if the employer was found 
guilty of some other unfair labor practice, even though 
severable or unrelated.” These decisions were too restric- 
tive, the Committee said, and Section 8(c) was intended to 
correct them. Senate Report No. 105 on S. 1126, 80th 
Cong., Ist Sess. (1947) pp. 23-24. | 
The net effect of Section 8(c), then, was at the least to 
confirm the Supreme Court’s earlier “free speech” rulings, 
or at the most to outlaw the Board’s captive audience doc- 
trine and its use of unrelated unfair labor practices to con- 
vert uncoercive speech into forbidden speech. If we 
give Section 8(c) the broadest possible significance, the 
most that can be said for it is that it removed from the em- 
ployer, finally and definitely, any restriction on his freedom 
of utterance which might be found to inhere in his status 
of employer. Assuming that the Section 8(c) is given its 
fullest possible meaning, it says that even if an employer 
is guilty of other unfair labor practices and even if he re- 
quires the employees to listen to him, still his speech— 
whether written or oral—is to be regarded just as if it were 
an outsider’s expression of opinion. An employer is to be 
as free as the next man—and no restrictions on his right 
to speak are to be placed upon him because he is the a 
ployer. ! 





But this, surely, does not mean that he is to be more 
free than the next man. He is no longer required to 

neutral. He can enter the anti-union lists and become an 
active participant in the campaign. The rules which 


| 
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placed special restrictions on him because he is the em- 
ployer are statutorily eliminated. But the fact that his 
speech is free does not give him the nght to restrict the 
speech of others. 


4. Free Speech and No-Distribution and No-Solicittation 
Rules. We are now ready to tie these threads together. 
The cases on no-solicitation and no-distribution rules, es- 
tablished that even though such rules did to some extent 
interfere with the organization of unions and the other 
rights guaranteed by Section 7 of the Act, such rules were 
not in themselves unlawful, if properly limited, because 
they were necessary to the efficient conduct of the em- 
ployer’s business. The area in which such rules could law- 
fully operate depended, to a measure, upon the particular 
circumstances. But, whatever the permissible area, the rules 
were always subject to the condition that they be non-dis- 
criminatorily applied. If the employer permitted anti- 
union employees or third persons to violate the rules he 
could not lawfully enforce them against pro-union em- 
ployees. If he did, the prohibition against soliciting or dis- 
tribution—not the anti-union solicitation or distribution— 
lost its privileged status and was regarded as an unlawful 
interference with the employce’s rights. 

The fact that the employer is given the right to speak 
freely by Section 8(c) should not change this result. Dis- 
criminatory enforcement of the rules is still discriminatory, 
whether the favored individuals are anti-union employees, 
or third persons, or the employer himself. And so the Board 
and the courts have held until recently. 

The first case in which the issue was squarely presented 
after the enactment of Section 8(c) was Goodall Co., 86 
NLRB 814 (1949). The Board there adopted, without 
even discussing the question, the Trial Examiner’s report, 
which said: 

“The issue presented by the foregoing evidence is 
not whether an employer has a right to prohibit union 
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activity during working hours or to make speeches to 
employees during that time or to engage in anti-union 
propaganda. The question is whether he may reserve 
such rights to himself, while at the same time inter+ 
fering with, or preventing, employees from talking 
about a union and soliciting members for it. It is = 
established that discriminatory conduct of that nature 
violates the statute. The Examiner finds that in en- ~ 
gaging in anti-union activity during working hours and “77 
in authorizing and permitting supervisors and em: 
ployees to do so, while prohibiting employees from 
soliciting membership for the Union and interfering 
with discussion concerning it, during working hours, 
the Respondent discriminated against its employees 
and thus violated Section 8(a)(1). (86 NLRB or 
at 841-842). 

The Goodall case and its reasoning, would seem to als} 
pose of this case. The Board here, however, came to the 
opposite result. It did so in reliance on its own decision in 
Livingston Shirt Co., 107 NLRB 400 (1953). To under- 
stand the reasoning involved in this reliance it is necessary 
to digress and discuss briefly the history of the Board’s 
Bonwit Teller doctrine and its ultimate reversal in the 
Livingston Shirt case. 


5. The Bonwit Teller Doctrine. In Bonwit Teller, ne. 
96 NLRB 608 (1951), the Board was faced with a broad 
no-solicitation rule, covering non-working time, and with 
an employer anti-union speech on company time and prop- 
erty to a “captive audience.” In addition, there was a 
union request, which the employer had denied, to address 
the employees in the same forum. If the “captive-audience” 
speech could be regarded as in violation of the no-solicita- 
tion rule, then it would seem to follow, on the basis of estab- 
lished precedent, that there was disparate enforcement cf 
the rule and a violation of the Act. 

The Trial Examiner so held* and recommended an aie 
derived from this holding. The Board, however, went 


896 NLRB at 629-632. 








34 


further. It did not issue an order merely forbidding the 
company to enforce its no-solicitation rule in a discrimina- 
tory manner. Instead, relying on a suggestion in the opin- 
ion of the Court of Appeals in the Clark Brothers case, 
163 F. 2d 373, 376 (C.A.2, 1947) the Board forbade the 
employer to make anti-union speeches to employees on com- 
pany time and property unless he accorded to the union, on 
request, a similar opportunity. In so doing, it relied upon a 
doctrine of equal opportunity “wholly apart from the dis- 
parate use of the no-solicitation rule.” 96 NLRB at 612. 
This doctrine was that employces had a right, under Section 
7 of the Act to hear both sides of the story under reasonably 
equal circumstances. Therefore, an employer who used the 
“captive audience” technique against a union unlawfully 
interfered with the employee’s free choice if he did not grant 
the union an equal opportunity to reply in the same way.’ 

The Bonwit-Teller case quickly became the Bonwit-Teller 
doctrine, and was applied by the Board in the absence of a 
broad non-working time no-solicitation rule’? and, indeed, 
in the absence of any no-solicitation rule at all’ It re- 
ceived, however, only limited acceptance in the courts. The 
decision of the Board in the Bonwit Teller case itself was 
approved by the Second Circuit by a 2-1 vote, with Judge 
Swan dissenting, only on the limited ground relating to the 
discriminatory enforcement of the no-solicitation rule. The 
court refused to enforce that part of the Board’s order which 
required the employer to provide equal opportunity to reply 
to “captive-audience” speeches. 197 F. 2d 640 (1952) cert. 
denied 345 U.S. 905. In NLRB v. American Tube Bending 
Co., 205 F. 2d 45 (C.A. 2, 1953) Judge Leamed Hand 
made clear his view as to the limited nature of the Second 


996 NLRB at 612. 

10 See, e.g. Higgins, Inc., 100 NLRB 829 (1952); American Tube Bending 
Company, 102 NLRB 735 (1953); Gruen Watch Co., 103 NLRB 3 (1953). 

12 See, e.g. Biltmore Manufacturing Co., 97 NLRB 905 (1951); Metro- 
politan Auto Parts Inc., 99 NLRB 401 (1952); Onondaga Pottery Co., 100 
NLRB 1143 (1952); National Screw and Manufacturing Co., 101 NLRB 1360 
(1952). 
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Circuit’s earlier decision—upholding a Board order against 
the discriminatory enforcement of an unlawfully broad no- 
solicitation rule but stating clearly that, in the absence of 
such a rule, the employer was under no duty to provide an 
audience for the union. Judge Swan concurred, under con- 
straint of the majority opinion in Bonwit Teller. Judge 
Frank on the other hand disagreed with Judge Hand’s nar- 
row interpretation of the Bonwit Teller decision. 


Despite this limited judicial acquiesence in the Bonutt- 
Teller rule the Board continued to apply it broadly. See 
Metropolitan Auto Parts Inc., 102 NLRB 1634 (1953). 
There the matter stood until, eo the elections of Mee 
there was a change in the personnel of the Board. | 

As a result of this change, there emerged the decision: i in 
the Livingston Shirt case upon which the Board relied here. 
In Livingston Shirt there was a no-solicitation rule, but it 
was a narrow one, prohibiting solicitation only during work- 
ing hours. The employer delivered speeches to employee 
assemblies during working hours just prior to an election. 
The Board, by a divided vote held that this was not a viola- 
tion of the Act. It explicitly reversed the Bonwit-Telfer 
doctrine although not the Bonwzt Teller case. | 


Chairman Farmer and Member Rogers, the two new 
members of the Board, rested their decision primarily on 
the free speech provisions of Section 8(c). They said that 
the grant of this right in Section 8(c) could not be con- 
ditioned by a requirement that the employer who exercises 
it must donate his premises and working time to the union 
for the purpose of propagandizing the employees. They did 
not disagree with the premise of the equality of opportunity 
doctrine but held that that doctrine’s requirements were 
met because the employer could address meetings in the 
plant and the union could address meetings in the union 
hall. Member Peterson concurred in the result, but not in 
the opinion. In his view, Section 8(c) and free speech had 
nothing to do with the case. He concurred, nevertheless, on 
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the sole ground that the Board’s broad application of the 
Bonwit Teller case had not received Court approval. Mem- 
ber Murdock dissented. 

The majority in the Livingston Shirt case did retain one 
part of the Bonwit Teller doctrine: the specific holding in 
the Bonwit Teller case. Even in the view of the majority it 
would still be an unfair practice for an employer to deny 
a union opportunity to reply to a captive audience speech 
if the employer enforced a broad no-solicitation rule gov- 
erning non-working time, whether that rule was valid, as 
in retail stores, or not. 

This retention of the specific holding of the Bonwit Teller 
case would seem to be inconsistent with the view that Sec- 
tion 8(c) of the Act forbids the Board to condition the exer- 
cise of employer free speech on the nonenforcement of a 
rule limiting employee speech. The Livingston Shirt deci- 
sion could be read, therefore, as resting only on disagreement 
with the earlier Board’s application of the equality of oppor- 
tunity doctrine.’ 

The inconsistency between the free speech reasoning of 
the new Board members in Livingston Shirt and their reten- 
tion of the specific holding in Bonwit Teller was promptly 
noted when the Board sought enforcement of its order 
in just such a case. NLRB v. Woolworth Co., 214 F. 
2d 78 (1954). In that case the Sixth Circuit, after the 
Livingston Shirt decision, refused to enforce the Board’s 
order. There were three opinions. Judge Allen, speaking 
almost in the language of the new members of the Board 
said that a no-solicitation rule, no matter what its scope, 
cannot cut down the right of free speech. If the no-solicita- 
tion rule was valid, for the reasons found by the Board, the 
fact that the Company made a speech to the employees on 


118 Such a reading might seem to be confirmed by language in the Board’s 
decision in Johnstown Lawnmower Corp., 107 NLRB 1086 (1954) in which 
the Board, after Livingston Shirt, called the distribution of literature by the 
employer in the face of a broad no-solicitation, no-distribution rule, a “discrim- 
inatory enforcement of the rule.” 
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company time could not make it invalid in light of the pro- 
visions of Section 8(c). She flatly disagreed with the Second 
Circuit’s Bonwit Teller decision and agreed with Judge 
Swan’s dissent. Judge Miller concurred in the result on 
somewhat similar grounds, but noted that the rule against 
solicitation on non-working time was not involved and had 
not been enforced. Judge McAllister dissented. 

There the remains of the Bonwit Teller doctrine stand. 
There is a square conflict between the Second and the 
Sixth Circuits on the portion of the doctrine to which the 
Board still theoretically adheres. More fundamentally, 
there is a square conflict between the two courts as to 
whether any free speech issue is involved in a case in which 
the employer violates his own no-solicitation rules. But the 
Board did not seek certiorari and therefore there is no 
authoritative ruling by the Supreme Court. | 


6. The Application of Livingston Shirt to This Cass 
The precise holdings of the Livingston Shirt case and the 
Woolworth case can be eas here. Both cases in- 
volve no-solicitation rules and are relevant here only on the 
assumption that an employer’s speech to his employees 
while the store is closed is equivalent to solicitation by the 
union during store hours. In neither case did the employer 
engage, as the employer did here, in precisely the kind of 
propaganda technique which he had forbidden his em- 
ployees to engage in during non-working hours. In both 
cases the request denied by the employer was a request by 
a union organizer (not an employee) that the employer 
take the affirmative action of assembling the employees on 
company premises in order to hear a speech by the organ- 
izer. In this case, on the contrary, the union’s grievance 
is not that the employer should distribute leaflets for it— 
although the employer did both mimeograph and distribute 
leaflets for the company union which was organized after the 
election. The grievance of the union here is simply that the 
employer refused to permit the employees to distribute their 
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own leaflets in the plant during non-working time while 
supervisors were being directed to distribute anti-union 
leaflets on the same premises. 

But, we concede, the reasoning of these cases with respect 
to Section 8(c) cannot be distinguished. The Bonwit 
Teller case says that there is no issue as to free speech where 
a no-solicitation rule is found to be discriminatorily enforced 
because the employer violates it. The Woolworth case holds, 
to the contrary, that the presence of a no-solicitation rule 
cannot limit employer free speech. The reasoning, in each 
case, is equally applicable to the no-distribution rule in- 
volved here. For the reasons already indicated, and those 
set forth below, we believe that the Second Circuit is right 
and the Sixth wrong and we urge this Court so to hold. 


7. Conclusion. We do not think that it will be disputed 
that an employer who permits anti-union employees, or 
third persons, to distribute literature and prohibits only the 
distribution of pro-union literature on his property violates 
the Act. Does Section 8(c), as the Board here held, require 
a different result when the distribution is made by the em- 
ployer or his supervisors? Plainly, we think, not. 

Section 8(c) guaranteed free speech to employers. But 
the right of an employer to speak has nothing whatever to do 
with whether he has unfairly prevented others from speak- 
ing. The fact that he has spoken may be what makes the 
restriction on others unfair but it is the restriction which 
violates the Act, not the speech. 

This is most easily seen when the position of third persons 
(the “businessmen of Red Bud”), or of the anti-union 
employees is considered. They are entitled to free speech 
too. Of this there never was any doubt even before Section 
8(c). And, if 8(c) does add anything to the right of free 
speech, it adds it equally to the rights of employees and 
third persons, since the statute is not limited in terms to em- 
ployers. 

It must follow, then, if the right to speak is determina- 
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tive, that all of the cases in which it has been held that the 
employer violated the Act because he permitted third per- 
sons and anti-union employees to speak, while preventing 
others, are wrong. After all, the business men of Red Bud 
came on the employer’s property with his permission. Em- 
ployees are there by virtue of the invitation of the employer. 
They have the full right to use the employer’s property’ if 
he gives it to them. They also have the right to speak and, 
by Section 8(c), that speech cannot constitute an unfair 
labor practice. Therefore—on precisely the same reasoning 
as the Board has used—it would rob Section 8(c) of mean- 
ing to condition their right to speak on the non-enforcement 
of the no-solicitation or no-distribution rule as to others. 
This is plainly nonsense. But, we submit, it is the same 
nonsense as that contained in the Board’s opinion here and 
the opinion in the Woolworth case. i 


To put the matter in another way, if it is true, as the 
Sixth Circuit says, that no conditions can be attached to the 
right of free speech guaranteed by Section 8(c), then the 
employer here has violated the pro-union employees’ right 
of free speech by denying to them the privilege of distribu- 
tion within the plant. But we have conceded that the Board 
can balance the interests of all parties in free speech with 
the needs for efficient operation of the plant. It can permit 
the imposition of a proper no-distribution rule. But, by the 
same token, it cannot be said that the employer’s right of 
free speech is limited by insisting that the rule—if it is to 
exist—be non-discriminatorily applied. 

One more consideration needs to be mentioned. It may 
be contended by the Board that its decision here can be 
justified, not on the free speech or property doctrine which 
was relied upon by the Board, but because of the Board’s 
discretion, as an expert body, to establish rules most con- 
ducive to the achievement of the Act’s objectives. In an- 
swer to such an argument, if it is presented, two points must 
be made. ! 
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First. The Board did not rely upon any balancing of 
equities or other consideration concerning the realities of 
industrial life. It was not concerned with equality. It 
simply announced that it is within management’s prerog- 
ative to make rules that do not bind itself and it decided 
broadly that the free speech requirement of Section 8(c) 
required a decision that no expression of opinion could be 
an unfair labor practice. Such a decision does not consti- 
tute an exercise of discretion by an expert body but is a 
plain matter of statutory construction. On such an issue, 
this Court is free of any inhibitions in disagreeing with the 
Board’s construction of the statute. NLRB v. Thayer Co., 
213 F. 2d 748, 755 (C.A. 1, 1954) cert. denied, 348 USS. 
883. : 

Second. There is, in fact, no clement of weighing com- 
peting interests involved in the rule that the discriminatory 
enforcement of no-solicitation or no-distribution rules con- 
stitutes a violation of the Act. There is, we concede, an 
element of expertise and the balancing of conflicting in- 
terests involved in determining how broadly such rules can 
be phrased. See Republic Aviation Co. v. NLRB, 324 U.S. 
793 (1945). But the principle that any rulc, no matter how 
narrow or broad, which is discriminatorily enforced is an 
unlawful interference with the rights guaranteed to em- 
ployees by Section 7 of the Act is not a rule which depends 
upon the facts and the circumstances, or which involves the 
balancing of interests. No court, so far as we know, has 
ever held that such considerations are involved where dis- 
crimination has been practiced. All courts have heretofore 
held that an employer violates the plain statutory intent 
that he shall not interfere with his employees’ efforts at self- 
organization if he enforces his rules against those in favor 
of the union while permitting those against it to violate them. 
The same result, we submit, must follow when he himself is 
the violator. 





41 l 





II-THE BOARD ABUSED ITS DISCRETION IN RE- 
FUSING TO ORDER REINSTATEMENT FOR 
VIRGIE MARSHALL | 


A. The Nature of the Issue 


The Board in this case has denied its usual order of reinstate- 
ment to Virgie Marshall because of her use of indecent language 
outside of the plant while distributing union leaflets after she had 
been discharged. While there was controversy as to the language 
actually used by Marshall before the Trial Examiner, we accept 
here the Examiner’s findings of fact, at least insofar as it is possible 
to determine what those findings were."* In accordance with our 
introductory statement of points, we intend to argue here only that 
the Board erred, as a matter of law, in relying on these facts to 
deny reinstatement to Marshall. 


i 


The facts as found by the Trial Examiner and by the Board are 
that Virgie Marshall was laid off on June 9, 1953. On June 29, 
1953, she would normally have been recalled in accordance with 
her seniority. But the Company had learned between the time of 
her layoff and the time when others were recalled that she was an 
active union supporter. For this reason the Company failed to 
recall her and thus, in effect, discharged her. This completed the 
violation of the Act. Both the Trial Examiner and the Board 
agreed that, on and after June 29, 1953, Virgie Marshall we 
entitled to an order of reinstatement and back pay. 





The Board did not order reinstatement (although it did anit 
back pay) for Virgie Marshall because it sustained the Company’s 


affirmative defense. This defense related to actions which took 
| 
12 The nature of this issue and the fastidiousness of the Trial Examiner in 
dealing with it is such that it is impossible to determine preciscly what he found 
as to the language used by Virgie Marshall and, indeed, precisely which bac 
words were the ground for refusing reinstatement. The Examiner said, with- 
out specification, that he credited the testimony of respondent’s witnesses. 
But some of this testimony was obviously incredible. Mary Jane Tierney, for 
example, testified that she was called a “brown noser” and that she objected 
to this charactcrization although she had never heard the term before and did 
not know what it meant. The same witness testified that Marshall said that 
women at NuTone were “whores” but also testified that she had never 
heard the word before, either inside or outside the plant, and that she 
had never before heard anyone ever use the words “God damn” or “damn” or 
“hell”, (R. 821-823.) 


i 
| 
1 
1 
1 
i 
| 
1 
i 
| 
! 
| 
I 


42 


place between August 1 and August 19’* after her discriminatory 
discharge. 

The defense, then, is not that Virgie Marshall was discharged 
for proper cause. Cf. NLRB v. Electrical Workers, 346 U.S. 464 
(1953). The defense is, rather, that—assuming that she was unlaw- 
fully discharged for union activity—she engaged in conduct subse- 
quent to that discharge which disqualified her from the Board’s 
normal remedy. The issue is whether the Board abused its dis- 
cretion in so denying its usual remedy. 

Our contention here will not relate to the language actually used 
by Virgie Marshall. Our argument, rather, will be that the Board 
has'no authority under the statute to establish a lexicon of profane 
usage which it will apply to disqualify employees from the normal 
remedy of reinstatement. 

The nature of our argument is clarified by consideration of the 
Trial Examiner’s recommendation with respect to Charlottie 
Puckett, is to whom the same defense was raised. As in Marshall’s 
case, the Trial Examiner found that Charlottie had used the offen- 
sive language ascribed to her. He recommended, however, that the 
Board order her reinstated. The line between the two, he found, 
was established in the Board’s decision in Efco Mfg. Co., 108 NLRB 
245 (1954), where the Board said that a striker who referred to 
another as a “wop-bastard” should be reinstated but another, who 
ascribed to a non-striker the capability of committing an act so 
foul as to be unmentionable, should not be. Charlottie’s language, 
he said, paralleled the “wop-bastard” example. She should there- 
fore be reinstated. Virgie Marshall’s language, however, “fell 
somewhere between” wop-bastard and the unmentionable language 
of the Efco case. This, he said, made it “more difficult.” But, on 
consideration, he concluded that the “character of her utterances” 
was such that reinstatement should be denied. (R. 1155.) The 
Board adopted his recommendation. 

We will not argue here that the Board erred in treating Virgie 


13 Again, the Trial Examiner’s failure to be more specific in his findings 
makes it impossible to determine whether the words used by Virgie Marshall on 
any particular day were regarded as sufficient as to deny her rights of re- 
instatement. Since he did order back pay for her for the period including 
August 18, however, it may be fair to assume that he did not find the language 
she used on any day during that period as so offensive as to disqualify her 
from the Board’s remedies. 
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Marshall’s words like the unmentionable language of the Efco case 
instead of like “wop-bastard.” Our contention is not that the 
Board drew the line in the wrong place. Our contention is, 
rather, that the Board has no authority to draw such a line under 
these circumstances and that in establishing its secret code of 
impermissible language the Board has acted contrary to a long line 
of hitherto authoritative Board and court decisions, 

Before proceeding to analysis of the statute and the decided oor 
dealing with this subject, it may be well to state clearly what is 
not involved in this case. 

As stated, the question here is not whether the use of bad lan- 
guage is a proper ground for discharge. Nor is it a case in which 
the conduct of an employee, after discharge, constituted a viola- 
tion of a Company rule which would have been sufficient to war- 
rant her discharge at that time if she had not been discharged 
earlier. There was no finding by the Trial Examiner or the Board 
that the Company had any rule against the use of profanity or that 
it had ever discharged any employee for the use of profanity. ! 

This is not a case in which the use of profanity by an employee 
was claimed to be such that her re-employment would create fric+ 
tion within the plant or a refusal by other employees to work: 
There was no testimony and no finding to this effect. Cf. NLRB 
v. Wytheville Knitting Mills, 175 F. 2d 238 (CA 3, 1949). | 

This is not a case in which striking employees have banded 
together in hurling profane, obscene and insulting epithets at non- 
strikers in an effort to prevent them from working. NLRB v, 
Longview Furniture Co., 206 F. 2nd 274, 276 (CA 4, 1953); 
There was no strike here; there was no effort to prevent employees 
from working; and the Trial Examiner specifically found that 
there was “no concert or banding together to utter the opprobrious 
language.” (R. 1154.) 

This is not a case, finally, in which offensive language was 4 
against supervisors or foremen in such a way that the structure of 
plant discipline could be said to be subverted by reinstatement. 
The bad words which Virgie Marshall and Charlottie Puckett 
used were directed at fellow employees outside of the plant. There 
was no finding, that the fact that such words were used would have 
affected plant discipline or efficiency in the event of reinstatement. 

This is a case, then, in which the Board—without regard to the 
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cause of the discharge or any effect of the employee’s misconduct— 
has ruled that an employee “has forfeited his recourse to the nor- 
mal] remedies of the Board” by his misconduct. Mid-Continent 
Petroleum Corp., 54 NLRB 912, 932. We turn now to examina- 
tion of the cases dealing with the proper scope of such a forfeiture 
rule. 


B. Only the Most Serious Kind of Misconduct Has Been 
Heretofore Held to Constitute a Bar to the Board Remedy 
of an Order of Reinstatement. 


1. Basic Principles 

Before examining the cases it is necessary to go back to first prin- 
ciples, so that irrelevant issues and cases may not cloud the dis- 
cussion. 

First. In the absence of the National Labor Relations Act or a 
contract, an employer can discharge for any reason or for no reason, 

Second. The National Labor Relations Act places two limita- 
tions on employer discharges. First, in Section 7 it provides that 
employees shall have the right to engage in concerted activities for 
union organization and collective bargaining, and, in Section 8 
(a)(1), it is made an unfair labor practice for an employer to 
interfere with these concerted activities. The second relevant™ 
restriction placed on employer discharges is the specific provision 
in Section 8(a) (3) that it shall be an unfair labor practice for an 
employer to discriminate against any employee for the purpose of 
encouraging or discouraging union membership. 

Third. The National Labor Relations Act, in Section 10(c) 
says that where the Board finds that any person has engaged in 
an!unfair labor practice, it shall issue an order requiring such person 
to cease and desist from such unfair labor practice and “to take 
such affirmative action including reinstatement of employees with 
or without back pay as will effectuate the policies of this Act.” Sec- 
tion 10(c) further provides that “no order of the Board shall 
require the reinstatement of any individual as an employee, who 
has been suspended or discharged . . . if such individual was sus- 
pended or discharged for cause.” Under these provisions, the 


14The Act also specifically provides, in Section 8(a)(4), that it is an 
unfair labor practice to discharge an employee because he has filed charges 
or given testimony under the Act, but this provision is not relevant here. 


45 | 

| 

Board is given authority to determine whether it will “effectuate 
the policies of the Act” to order reinstatement of an employee who 
is discharged, not for cause, but in violation of Sections 8(a) (1) 
or 8(a) (3). | 

In the usual cases involving a claim of employee misconduct 
there are two kinds of issues: (1) whether the activity for which 
the employees were discharged was a concerted activity “pro- 
tected” under Section 7 of the Act; (2) whether the purported rea- 
son for discharge was the real reason. 

Section 7 is, in terms, all inclusive. Employees seem to have an 
absolute right to engage in concerted activities for collective bar- 
gaining or other mutual aid without interference. Hence it would 
appear, on the face of the statute, that discharge of an employee 
for any concerted action taken for such purposes would violate Sec- 
tion 8(a) (1) of the Act. ! 

From the earliest days under the Wagner Act, however, it was 
apparent that some limitation would have to be read into the broad 
language of Section 7 so as to permit an employer to discipline 
employees for some kinds of concerted actions. Thus, in NLRB v, 
Sands Manufacturing Co., 306 U.S. 332 (1939) the Supreme 
Court held that a strike in violation of a contract was not “pro- 
tected” activity—and hence employees could be discharged for 
engaging in such strikes. In Conn, Ltd. v. NLRB, 108 F. 2d 390 
(1939) the Seventh Circuit held that a concerted refusal to work 
overtime was not protected. In NLRB v. Condenser Corp., 128 F. 
2d 67 (1942) the Third Circuit held that a “quickie” strike was 
unprotected. In Auto Workers v. Wisconsin Board, 336 US. 245 
re) the Supreme Court held intermittent work stoppages to be 

“unprotected.” | 

The question of how far the Board may go in declaring con- 
certed activity unprotected by Section 7 is at this writing still 
undetermined. In Local Union No. 1229 v. NLRB, 202 F. 2d 
186, 91 App. DC 333 (1952), the Board had said that the circula- 
tion of a handbill detrimental to the employer’s business was “inde- 
fensible” and hence unprotected by Section 7. This Court reversed 
the Board, holding that the Board could not circumscribe the pro- 
tection of Section 7 by using a vague “indefensible” standard which 
included more than unlawful activities or those which contravene 
the basic policies of the Act. The Supreme Court reversed on 
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other grounds, holding that the activity in question was not con- 
certed activity and hence not within the protection of Section 7, 
irrespective of its indefensible character. In the words of Mr. 
Justice Frankfurter, dissenting in that case, the Supreme Court’s 
opinion “does not support the Board in using ‘indefensible’ as the 
legal litmus, nor does it reject the Court of Appeal’s rejection of 
that test.” 346 U.S. 464, 479. 


The first question, then, in the usual case in which a claim for 
reinstatement is made to the Board, is whether the employee has 
been discharged for union membership or for engaging in con- 
certed activity falling within the protection of Section 7. If the 
reason for the discharge is some action not protected by Section 7 
then no unfair practice has been committed and no remedy is in 
order.*® Violence and other misconduct has frequently been held 
to be “unprotected” conduct for which a discharge can lawfully be 
made. 

All of such cases must be sharply distinguished from the cases 
in which it is claimed that the discharge was for union member- 
ship or concerted activity but the employer contends that the real 
reason for the discharge was the breach of some plant rule or other 
conduct by the employee unrelated to his union membership or 
activity. In such cases, the employer need not show that there was 
misconduct. He must show only that the discharge was for the 
reason stated. An employer does not violate the Act if he dis- 
charges employees for getting married, or for not getting married. 
The Act would not prevent him from firing all employees who 
have children or from firing employees who do not have children. 
Misconduct has nothing to do with it. The reason can be anything 
other than concerted activity or union membership and, if the 
Board finds that this reason, whatever it is, was the real reason for 
the discharge, then the employer has not engaged in any unfair 
labor practice and, hence, the Board has no authority to order 
reinstatement. 

In this case both of these questions are illustrated. The Com- 


15 This broad statement is subject to the subtle qualification as to which 
Judge Magruder of the First Circuit instructed the Board in NLRB v. Thayer 
Co., 213 F. 2d 748 (1954), cert. denied 348 U.S. 883. If a strike is caused 
by an unfair labor practice, the power of the Board to order the reinstatement 
of strikers under Section 10(c) is not necessarily dependent upon whether the 
strike activity was protected by Section 7 of the Act. 
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pany contended that the real reason for its discharge of Virgie 
Marshall and the Puckett sisters was that they created a scene in 
the plant on the day when they were laid off for economic reasons. 
The General Counsel contended that the determination was made 
later and was occasioned by the Company’s knowledge of their 
participation in union organizational activities. The Trial Exam- 
iner found for the General Counsel. Then, apparently for good 
measure, he added a finding that in presenting their complaint to 
the Company’s manager of industrial relations concerning their 
layoff Marshall and the Pucketts were “engaged in protected con- 
certed activities, discrimination for which is proscribed” (R. 1131). 
Hence, even if the real reason for the discharge was their action on 
the day of the layoff, the discharge was unlawful. 

We are not here, however, concerned with either of these two 
issues since we are presenting argument as to the refusal of the 
Board to order reinstatement for Virgie Marshall despite these 
findings as to the real reason for her discharge. The issue here is 
of a third kind and relates to Section 10, not Section 7. It arises 
whenever it is claimed that employees who have been ulegally dis- 
charged have engaged in conduct which makes them ineligible for 
the Board’s remedy of reinstatement—irrespective of the motive for 
the original discharge. 

Unfortunately, the line between the Section 7 and the Section 10 
questions is often observed in the cases because they develop out of 
strike situations. Strikers retain their status as employees, by the 
express provision of Section 2(3) of the Act. When the strike ter- 


minates, they have a right as employees to be reinstated in their ! 
jobs, if those jobs are still vacant (or even if they have been filled | 


by replacements if the strike was caused by an unfair labor prac- 
tice).7* This right of reinstatement, however, is subject to the quali- 
fication that the strike action, except in an unfair labor practice 





strike, must have been protected under Section 7. If the strike | 
action is not protected, the employer may lawfully discharge the | 


strikers and, hence, need not reinstate them. 


The question in a strike case, then, is usually whether the con- | 
duct by reason of which the employer refuses to reinstate a striker is | 


16 NLRB v. Thayer Co., 213 F. 2d 748, 752 (CA 1, 1954) and cases therein | 


cited. 
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protected activity. The “right to reinstatement” discussed in those 
cases usually refers to duty of the employer under Sections 2(3), 7 
and 8 to reinstate at the end of a strike, not to any bar to the 
Board’s remedy of reinstatement under Section 10 as a method of 
effectuating the Act. 


Questions under Section 10 can, however, arise in such cases. 
They can arise where it is found, or assumed, that the discharge 
was in violation of the Act and it is argued, nevertheless, that the 
remedy of reinstatement would not effectuate the policies of the Act. 
Employees who have been illegally discharged can engage in con- 
duct which makes them ineligible for the Board’s remedy of rein- 
statement—irrespective of the motive for the original discharge. 
Such conduct can be individual action—such as a truck driver who 
becomes involved in an accident and, as a result, is forbidden by law 
to drive a truck—or it can be concerted action in connection with 
a strike. The usual case, in fact, is the latter. But even in such a 
case the question is not whether the concerted activity is “unpro- 
tected” under Section 7. By hypothesis, the question arises only 
when the employee has been unlawfully discharged. The question, 


therefore, is not whether there has been an unfair labor practice 
under Sections 7 and 8 but whether there has been misconduct 
such as to debar the employee from the Board’s remedies under 
Section 10(c).?? 


In certain strike cases, however, the lines are clearly drawn. 
Thus, for example, it is often contended that the employer dis- 
criminated between union members and non-union members who 
engaged in unprotected strike activities, discharging only the union 
members. Or it is contended that the employer had condoned the 
unprotected activities, either expressly or impliedly, before the dis- 
charges. Or, as in this case, the sequence of events is such that it 
is clear that protected activities were the ground for discharge. 


In all such cases, if the conduct is merely unprotected, the dis- 
charges are unlawful and the Board and the courts have ordered 


17 Nor, in such cases, is the question whether the activity is such that the 
employer could properly have discharged the employee for it in the first place. 
Thus, as already stated, the Act does not prevent an employer from firing an 
employee for getting married. But if he discharges an employee for union 
activity or membership, it is surely not part of the public policy of the Act 
to deny the statutory remedy of reinstatement for such a reason. 
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i 
! 
| 


reinstatement. If, however, the conduct is such that the policy of 


the Act forbids an order of reinstatement then, even though there | 
is a violation of the Act by the employer, reinstatement will not be | 


| 


ordered whatever the reason for the discharge. Until recently the | 
distinction has usually been phrased as distinction between conduct | 


which is “unprotected” and conduct which is “flagrantly unlawful.” : 


Mid-Continent Petroleum Corp., 54 NLRB 912, 932 (1944). 


The distinction has its roots in the Fansteel case, 306 U.S. 240. : 


In that case it was argued that the employer had in fact rehired | 
some of the sitdown strikers and that, therefore, it was precluded | 
from discriminating against the union leaders whom it refused to | 
reinstate. The Court rejected this contention. See also Southern | 
Steamship Co. v. NLRB, 316 US. 31 (1942). In the Midconti- | 
nent Petroleum Corporation case the Board said that these two | 
cases “stand primarily for the proposition that flagrantly unlawful | 
conduct by a striking employee deprives him of relief under the | 
Act. And once, by his own actions, he has forfeited his recourse | 
to the ordinary remedies of the Board, he cannot be heard in this 
forum to say that his employer’ s real motive in blocking his reinstate-, : 
ment was an improper one.” (54 NLRB at 932.) ! 


2. The Nature of Conduct Which Has Previously Been Held to 

Bar Reinstatement. 

A forfeiture of reinstatement rights has, until this case been 

applied only to the most serious type of misconduct. The distinc- 

tion between the kind of activity which is merely “unprotected, ZI 

and thus allows the employer to discharge, and the kind of activity 

which bars the remedy of reinstatement whatever the circumstances 

and irrespective of the reason for the discharge, was set forth rather 

fully by the Trial Examiner in W. T. Rawleigh Co., 90 NLRB 
1924, 1968 (1950) modified and enforced, 190 F. 2d 832 (C AL 
7 fo ie | 

[T]here exists [sic] under the case law two distinct 

types of unprotected concerted activities. One type might be 
classed as the illegal, or criminal type, normally accompanie 

by violence or a violation of the criminal law. The other 

type is more technical and is not accompanied by criminal 





—_—___— | 

18 Alabama Marble Company, 83 NLRB 1047, enforced 185 F. 2d 1022 
(CA 5, 1949); E. A. Laboratories, Inc., 80 NLRB 625, 86 NLRB 711, en- 
forced, 188 F. 2d 885 (CA 2, 1951); Steere Die-Casting Corporation, 14 
NLRB 872, 896, enforced 114 F. 2d 849 (CA 7, 1940). 
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conduct of any serious nature. <A typical example of this 
type is a strike in violation of a contract. . . . In the first 
type of unprotected concerted activity, called purely for iden- 
ufication purposes the violent type, the Board and the courts 
uniformly hold such conduct not only to be a cause for dis- 
charge but also to be a bar to the remedy of reinstatement. 
In this type of case, inconsistent actions by the employer, 
such as reinstating others guilty of the same conduct, do not 
condone or waive the offense. Also, the employer’s motiva- 
tion for the discharges, even though discriminatory, does not 
affect the bar to the remedy of reinstatement. In this type 
of case, the conduct of the employees is held to be so wrong- 
ful as to remove them entirely from the protection of the Act 
and to bar the remedy of reinstatement. The second type, 
only for identification purposes called the non-violent type, is 
also found to be unprotected concerted activity and justifies a 
discharge. However, in cases of this type of activity a dis- 
criminatory discharge is not obviated and the remedy of 
reinstatement is not barred. In other words an employer may 
discharge for such conduct and not discriminate, but if the 
discharge is motivated by discriminatory reasons, then the 
conduct does not bar the remedy of reinstatement. Also in 
this type the employer, by actions inconsistent with his alleged 
reason for discharge, may waive or condone such conduct and 
thus lose the right to discharge or refuse to reinstate employees 
guilty of such conduct. It is clear that in the second type of 
case, motivation for the discharge is important. If, for 
example, an employer discharged an employce for discrimina- 
tory reasons, and subsequently the employce is guilty of con- 
duct held to be unprotected concerted activity, if it is the 
second type, it would not bar the remedy of reinstatement. 
On the other hand, if it is the first type, it would.” 


Although the distinction is not always clearly made between 
merely unprotected conduct and conduct which bars the Board’s 
remedy of reinstatement, the cases (most of which are reviewed in 
the Trial Examiner’s report in the Rawleigh case) confirm the 
serious nature of the misconduct which has usually been involved 
where such a bar has been found. Thus, in NLRB v. Indiana 
Desk Co., 149 F. 2d 987 (CA 7, 1945) strikers who physically pre- 
vented non-strikers from entering a plant were regarded as barred 
from reinstatement under Section 10. See also NLRB v. Perfect 
Circle Co., 162 F. 2d 566 (CA 4, 1947). In NLRB vy. Ohio 
Calcium Co., 133 F. 2d 721 (CA 6, 1943) the remedy of reinstate- 


“od 
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ment was withheld from strikers who engaged in serious violence on; 
the picket line including the use of fire arms. See also Dearborn 
Glass Co., 78 NLRB 891 (1948). Assaults by striking employees 
against other employees have been found to bar reinstatement, 
irrespective of the motive for the discharge, E. A. Laboratories, 
Inc., 80 NLRB 625 (1948); enforced 188 F. 2d 885 (CA 2, 
1951); Longview Furniture Co., 100 NLRB 301 (1952). Willful 
damage to an employer’s property has been held to constitute a for- 
feiture of reinstatement, American Manufacturing Co. of Texas, 
98 NLRB 226, 258 (1952). | 

In recent years, threats of physical violence by employees have 
been held to create a forfeiture of their reinstatement rights even 
though they were discriminatorily discharged. Rivoli Mills, Inc., 
104 NLRB 169 (1953). But compare Smith Transfer Co., Inc. v. 
NLRB, 204 F. 2d 738 (CA 5, 1953), where the Court of Appeals 
for the Fifth Circuit affirmed the Board’s ruling that employees did 
not forfeit their reinstatement rights by making a threat to shake 
the employer’s trucks to pieces. 

Violence, or the threat of violence is not an essential eters 
if the employee’s conduct is sufficiently otherwise unlawful. Thus, 
in Mackay Radio and Telegraph Co., Inc., 96 NLRB 740 (1951), 
the Board again reiterated the distinction between unprotected 
conduct and conduct which disqualified an employee from the 
Board’s remedies and refused to order reinstatement for employees 
who struck to obtain a contract which would violate the Act. See 
also American News Co., 55 NLRB 1302 (1944) and Thompsor 
Products Inc., 72 NLRB 886 (1947). 

On the other hand, not all violence is sufficient to bar an orice 
of reinstatement for an illegally discharged employee or for a striker 
whom an employer refused to reinstate. As the Court of Appeals 
for the Seventh Circuit said in NLRB v. Illinois Tool Works, 153 
F. 2d 811, 815-816: : 


“We belicve, as petitioner argues, that courts have recog- 
nized that a distinction is to be drawn between cases where 
employees engaged in concerted activities exceed the bounds 
of lawful conduct in ‘a moment of animal exuberance’ (Milk 
Wagon Drivers Union v. Meadowmoor Dairies, Inc., 312 
U. S. 287, 293, or in a manner not activated by improper 
motives, and those flagrant cases in which the misconduct is so 
violent or of such serious character as to render the employee 


| 
| 


| 
| 
| 
| 
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' unfit for further service, Cf. National Labor Relations Board 
v. Fansteel Metallurgical Corp., . . . and Southern Steam- 
ship Co. v. National Labor Relations Board, . . . and that 
it is only in the latter type of cases that the courts find that 

the protection of the right of employees to full freedom in 
self-organizational activities should be subordinated to the 
vindication of the interests of society as a whole.” 


“Minor acts of violence do not deprive strikers of the right to 
reinstatement,” the Third Circuit has said. NLRB v. Wallick, 198 
F. 2d 477, 485 (1952). Or, as the Sixth Circuit said, in the most 
recent expression of opinion we have been able to find on this 
subject: 

“Tt is not every violation or disobedience of an injunction 
| by striking employees that brings their status within the ruling 
_ of the Supreme Court in National Labor Relations Board v. 

Fansteel Metallurgical Corp., 306 U.S. 240, and bars their 
' reinstatement as contended by respondent company. See 
| National Labor Relations Board v. Stackpole Carbon Co., 
3 Cir., 105 F. 2d 167, 176; Republic Steel Corp. v. National 
Labor Relations Board, 3 Cir., 107 F. 2d 472, 479; National 
Labor Relations Board v. Elkland Leather Co., 3 Cir., 114 
| F. 2d 221, 225; National Labor Relations Board v. Reed & 
Prince Mfg. Co., 1 Cir. ,118 F. 2d 874, 888. . . . We wish 
to know what the conduct actually was; whether it resulted 
| from improper motives, and was of a violent, or of such a 
serious character as to render the employees unfit for further 
service.” (NLRB v. Cambria Clay Products Co., 215 F. 2d 
48, 54 (1954). 

C. The Use of Bad But Non-Coercive Language Has Never 
Been Held to Disqualify an Employee for a Board Order 
of Reinstatement. 

Insofar as we have been able to determine there have been only 
two previous cases in which it can even be argued that the Board or 
the Courts have held that the Board may deny an order of reinstate-_ 
ment to an employee because of the use of improper language. 

The first case is Longview Furniture Co., 100 NLRB 301 (1952) 
enforced in part and remanded, 206 F. 2d 274 (CA 4, 1953), 
supplemental decision, 110 NLRB 1734 (1954). This was a strike 
case in which the employer refused to reinstate certain employees 
after the strike had been terminated because they had engaged in 
name calling on the picket line. When the case came before the 
Board it held that “the conduct of these strikers did not exceed 
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the limits of permissible concerted activity,” 100 NLRB at 304. | 
When the employer failed to comply with the Board’s order that | 
these strikers be reinstated the matter came to the Fourth Circuit | 
Court of Appeals. The Court refused to enforce the Board’s order, | 
to these employees. In so doing it used the following language: | 


“The company does not contest the validity of the order | 
except in so far as it requires the reinstatement with back pay | 
of certain employees who used vulgar, profane and intimidat- | 
ing language towards other employees in an effort to intim- | 
idate them and prevent their working for the company while | 
a strike was in progress and certain other employees who par- | 
ticipated in an assault on a woman employee as she was | 
returning to work. | 

“We agree with the Board that reinstatement is not to be | 
denied striking employees because of ordinary incidents of the | 
maintenance of a picket line or for the use of rude language | 
arising out of the feelings thereby aroused. We do not think, | 
however, that anything in the act requires or contemplates the | 
reinstatement of employees who have banded together in | 
hurling profane, obscene and insulting epithets at employees | 
who are attempting to work, in an effort to degrade and | 
humiliate them publicly and prevent their working. To get | 


into a quarrel in the course of an argument on the picket line | 
and use unseemly language is not ordinarily a matter which | 
would justify discharge or the denial of reinstatement; but | 


to combine with others to use profane and indecent language 
in an attempt to humiliate those who are attempting to work | 
and thus to prevent their working is a very different ses 

. 206 F. 2d at 275. | 


Although this language appears to treat the concerted use of epi-| 
thets in attempting to prevent non-strikers from working as a for-) 
feiture of reinstatement rights, other language makes it clear that: 
the broader standard of whether the actions of the pickets were pro-| 
tected under Section 7 of the Act is the true basis for the decision: 
“Striking employees have the right to establish a picket line, | 

to use arguments in support of their position and to attempt: 

by proper means to induce other persons not to work at the| 

jobs that they have vacated by striking. It has been held, 
however, that the act does not protect them in engaging in 

a sit down strike and thus preventing the employer from 
making a proper use of his property. . . . We think it equally 

clear that the act does not protect them i in using insulting and 
profane language calculated and intended to publicly humili- 

ate and degrade employees who are attempting to work in an 
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effort to prevent them from working. They are no more priv- 
ileged to infringe upon the rights of fellow employees than 
upon the rights of the employer.” (206 F. 2d at 276.) 


The Court remanded the case to the Board to determine which 
of the employees should be denied reinstatement under the princi- 
ples set forth in the opinion. In its supplemental decision the 
Board made it clear that it accepted the remand and did not peti- 
tion for certiorari only on the assumption that the rule laid down 
by the Court related only to the loss of protected status under the 
Act. It said that under the rule of the Court seven of the strikers 
“acted in concert in hurling a continuous and repetitious barrage 
of profane and insulting jibes at the non-strikers and thereby “com- 
bined’ or ‘banded together’ in an effort publicly to so degrade and 
humiliate the non-strikers as to prevent them from going to work. 
We conclude, therefore, that they chose to exercise their privilege 
to engage in union activity in such a manner as to remove them- 
selves from the protection of the Act and the Respondent was, 
therefore, justified in refusing to reinstate them.” (110 NLRB at 
1738) 

_A review of the three opinions which have been rendered in the 
Longview Furniture case makes it crystal clear, first, that the case 
concerns only a situation in which there is a concerted effort to 
employ words in such a way as to prevent employees from work- 
ing and, second, that the case is properly one in which activities 
were held “unprotected” by Section 7 of the Act rather than one 
in which the misconduct was regarded as so serious as to bar a 
Board order of reinstatement under Section 10(c). 

The only other case we have been able to find which borders on 
the question presented in this case is Efco Manufacturing, Inc., 
108 NLRB 245 (1945). This is the case on which the Trial Ex- 
aminer mainly relied in making his recommendations in this case.”® 
In the Efco case the Trial Examiner did appear to treat the decision 
of the Fourth Circuit in the Longview Furniture Co. case as estab- 
lishing indecent language as a bar to the remedies of the Board, 
rather than as establishing a limit to protected activities under the 
Act. But the Board specifically refused to pass upon his treatment 
of the Longview case. It held, rather, that the striker who ascribed 
to a non-striker “the capability of committing an act so foul as to be 


19 Supra, p. 42. 





55 


unmentionable” (108 NLRB at 266) “exceeded the bounds of 
permissible and predictable picketline abuse and warranted the 
Respondent’s refusal to reinstate him upon his application.” 108 
NLRB at 249. Member Murdock dissented, stating that he would 
not “undertake the job of drawing lines between profanity which 
may be deemed permissible or not permissible as the basis for denial 
of reinstatement to strikers.” 

We disagree with the Efco case and we think that the present 
case is a perfect example of the kind of task which the Board must 
necessarily undertake if it is to draw lines between various levels 
of profanity. We also believe and would urge, if it were relevant, 
that the decision of the Court of Appeals in the Longview Furni- 
ture case is in error. But even if we assume that those cases are | 
rightly decided they do not control the decision here. Both of | 
those cases involved the question of whether the employer could | 
refuse to reinstate strikers because they engaged in certain con- | 
duct. They therefore posed the question of whether the par- | 
ticular conduct was protected by Section 7 of the Act. The cases | 
held, at most, that the conduct was not protected. i 

The question in this case is a different one. Virgie Marshall | 
was not discharged or refused reinstatement for using bad language. | 
She was refused reinstatement because of her union activity. The | 
question here is whether her use of bad language was so outrage- | 
ous that, as a matter of public policy in effectuating the purposes | 
of the Act, the Board could deny to her its remedy of reinstatement | 
even though it found that she had been discharged in violation | 
of the Act. No case, either from the Board or the courts, we | 
submit, supports the unique holding here that the remedy of re- | 
instatement under Section 10(c) of the Act should be denied to an | 
individual because of the use of profane but noncoercive language | 
in conversation outside of working hours and outside of the plant | 
premises. | 


D. The Board Exceeded Its Statutory Authority in Holding | 
That the Use of Bad Language Disqualified Virgie Marshall | 
from the Board’s Normal Remedy of Reinstatement. 


Section 10(c) of the Act says that, where a person has engaged | 
in an unfair labor practice, the Board “shall issue . . . an order | 
requiring such person to cease and desist from such unfair labor | 
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practice, and to take such affirmative action including reinstate- 
ment of employees with or without back pay, as will effectuate 
the policies of the Act.” Concededly, the remedy of back pay does 
not “automatically flow from the Act itself when discrimination 
has been found.” Phelps Dodge Corp., v. NLRB, 313 U.S. 177, 
193-194 (1941). As the cases which we have discussed above 
show, after the Board finds that there has been a discriminatory 
discharge there is a second question as to whether it would effec- 
tuate the policies of the Act to order reinstatement. 


We do not deny that the Board has the power to make this 
second determination. We do urge, however, that the history of 
the administration of the Act shows that it is a most extraordinary 
case in which the Board finds that there has been a discharge in 
violation of the Act but does not order reinstatement. In the 
thousands of cases which have been decided under the Act, there 
have been only a relative handful in which the Board has deter- 
mined to withhold the reinstatement remedy. 


The fact that there has been a relative lack of precedent for 
such withholding does not, we concede, necessarily mean that 
there is a lack of power to withhold. But it does testify most 
strongly to what would be plain in any case—that discharge is 
the strongest form of economic penalty which can be visited upon 
a working man and that the refusal to reinstate constitutes eco- 
nomic retribution of the most serious kind. See NLRB v. American 
Potash & Chemical Corp., 113 F. 2d 232, 235 (CA 9, 1940). 


We assert that the serious action of withholding the remedy of 
reinstatement can only be justified, under the statute, if it is shown 
that it bears some reasonable relationship to the effectuation of the 
policies of the Act. Considerations as to the employer’s feelings 
or of the predilections of the Board’s members as to what they 
regard as proper conduct cannot be the grounds for the denial of 
the Board’s remedies. There must be a public policy and the policy 
must be related to the purposes of the Act.’** The Board has itself 


192 The only exception to this statement we have been able to find is a 
single case, which we think is a sport, in which the Board denied reinstate- 
ment to an illegally discharged employee because of his record of absentecism. 
O’Donnell’s Sea Grill, 55 NLRB 828 (1944). 
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said almost this in Mackay Radio and Telegraph Co., Inc., 96 
NLRB 740, 742-743 (1951). ! 

What is the policy so basic to the National Labor Relations Act 
that warrants the Board’s denial of reinstatement in this case? The 
Board has nowhere set forth the policy underlying its decision and, 
hence, we must guess. | 

The Board cannot contend, as it contends in J nternational 
Ladies’ Garment Workers v. NLRB (No. 12,511, now pending on 
the docket of this Court) that the denial of reinstatement here is 
necessary to discourage violence and coercion in connection with 
strikes. There was no violence here. There was no coercion. 
There was no strike. | 

Nor can it be said that the policy to be effectuated is the achieve- 
ment of industrial peace by preventing the use of insulting language 
as a weapon in the economic contest. Even if there was such a 
policy it would have no application. Unlike the Longview case 
(with which we disagree) there can be no finding here that bad 





20“. . . the Board has heretofore consistently held that an employer who 
condones his employees’ participation in unprotected activities thereby waives 
whatever rights he may have had to discipline them for such activities. Our 
decision herein is not inconsistent with those holdings. None of those cases 
has involved activities whch n themselves consttuted from their inception a 
violation of the very Federal law under which relief was being sought. Such 
cases involved cither (a) violence or other similar conduct during the course 
of otherwise lawful, albeit not always protected, concerted activity; or (b) par- 
ticipation in concerted activity which the Board for policy reasons held to be 
unprotected. In those cases it was principally the employer’s interests which 
were unduly jeopardized by the employees’ unprotected activity. Hence, if 
the employer was willing to condone the employees’ conduct, there were 
no basic public policy considerations which precluded the Board from giving 
effect to such condonation. | 

“However, we believe that this case stands on a different footing. As 
already stated, the strike herein not only sought to compel the Respondents 
to violate the Act, but in itself constituted action which in an appropriate 
proceeding we would have found to violate Section 8(b)(2) thereof. Ac- 
cordingly, the strike in this case not only adversely affected the interests 
of the Respondents, but from its inception also contravened the public policy, 
as expressed in the Act of Congress, against conduct by unions and their 
agents such as is proscribed by Section 8(b)(2). It is the task of the Board 
to enforce this public policy; and even though the Respondents in this case 
may have condoned conduct violative of such policy, the Board itself has no 
license to overlook such conduct. Under Section 10(c) of the Act, the Board 
may order reinstatement or back pay for discharged employees only when 
such an order will effectuate the policies of the Act. We are unable to 
perceive how it will effectuate the Act’s policies to give relief to employees 
who have engaged in conduct violative of those policies.” (Emphasis in orig- 
inal) | 
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language was being deliberately used as a weapon by employees. 
Virgie Marshall was not trying to prevent anyone from working. 
This was not a strike but an election campaign. Nor can it be 
inferred that she used the language ascribed as a calculated method 
of persuasion. We doubt that she thought that she was making 
friends or getting votes for the Union. 

Virgie Marshall felt strongly. She had been fired for joining 
the Union. On the morning of the election, when the critical 
language was used, the leaders of the anti-union group hung an 
effigy of the union organizer, in a prison suit, outside the plant 
gates. They distributed leaflets insinuating that the union adher- 
ents were corrupt. They called them Communists. They used 
other insulting language. 

Virgie Marshall reacted strongly—too strongly. But this was 
not part of a design to circumvent the Act. She had neither a 
nefarious purpose nor an intention to accomplish a permissible 
purpose by nefarious means. She was a person accustomed to using 
vulgar language when provoked, and she used vulgar language. 
This may not be nice. But it is no part of the purposes of the Act 
to establish the proper bounds for language in public conversation. 
This is emphasized when it is recognized that the bounds estab- 
lished in this case apply only to pro-union employees. The Board 
has no authority to order the Company to discharge anti-union 
employees who use insulting language. Its policy here only elim- 
inates the protection of the Act for pro-union employees who are 
discharged by their employer in order to discourage membership in 
the union. 


Perhaps the Board felt that the denial of reinstatement was neces- 
sary to deter other employees from using bad language instead of 
reasoned persuasion in election cempaigns. But there is no policy 
in the Act, so far as we know, which establishes the right of the 
Board to establish a one-sided lexicon of good usage. And even if 
there were such a policy, the Board’s decision here would not im- 
plement it. 

The delicacy of the Board in not specifying the precise nature 
of the language barring an employee from reinstatement makes it 
impossible for anyone to determine what kind of language is for- 
bidden by the basic policies of the Act. We think it is doubtful 
that workers generally are deterred from taking actions because the 
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Board, in some decision with respect to other employees, has de-. 
termined to deny the remedy of reinstatement. But even if we were: 
to assume that all workers read the decisions of the National Labor! 
Relations Board, the delicacy of the Board and its disdain for the: 
language used is such that all they could learn from the decision; 
in this case is that it is permissible to use the words “wop-bastard” 
(R. 1139) or “g——d s——’s (R. 1138). | 


Nor, we submit, can it reasonably be argued that the Board’s 
withholding of its remedy of reinstatement in this case rests on a/ 
determination that an employee who uses the kind of language 
ascribed to Virgie Marshall would not make a satisfactory employee, 
or one who would be accepted by other employees. The record 
is full of testimony as to the language which Virgie Marshall used 
between August 1 and August 15. But there is no testimony that 
she did not use the same kind of language during the long period 
in which she was emploved by NuTone prior to her discharge for 
union activity. Indeed, the contrary is true. There was testimony 
that Virgie Marshall was accustomed to use profane language 
inside the plant before she was discharged. (R. 819). | 





If nothing else had happened here, the Company might have had 
the right to discharge Virgie Marshall for using bad language. We 
do not argue that the National Labor Relations Act gives a right to 
employees to use bad language. An employer can establish a pol- 
icy of discharging employees who say “damn,” or employees who 
smoke, if he wishes. But that is not the issue here. Virgie Marshall 
was fired because of her union activity. There was no company rule 
against using bad language. Indeed, the Company did not disclose 
its affirmative bad language defense until late in the hearing before 
the Trial Examiner. The issue here is whether there is some basic 
policy in the Act which authorizes the Board to withhold its normal 
remedy of reinstatement. ! 

Insofar as we are able to determine there is no such basic policy. 

And, if there is no such basic policy, then the Board has exercised 
its discretion in a manner beyond its power. As Mr. Justice Burns Byrne $ 
said in Southern S.S. Co. v. NLRB, its “authorization is of con- 
siderable breadth, and the courts may not lightly disturb the 
Board’s choice of remedies. But it is also true that this discretion 
has its limits, and we have already begun to define them.” 316 


| 
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US. 31, 46 (1942). In using its discretion here, we submit, the 
Board has transgressed those limits. 


IN—THE COURT SHOULD GRANT ENFORCEMENT 
OF THOSE PORTIONS OF THE BOARD’S ORDER 
GRANTING RELIEF. 


For the reasons already indicated with respect to the discharge 
of Virgie Marshall, we believe that the Court should enforce the 
Board’s order with respect to Charlottie Puckett. We urge the 
Court to do so not because her language, as a matter of fact, fell 
within the limits of the Board’s policy as to permissible language. 
We urge the Court to do so because the Board has no authority 
to establish such limits as a prerequisite for its remedy of rein- 
statement. 


With respect to the other portions of the Board’s order we sub- 
mit that it is supported by substantial evidence in the record and 
should be enforced. The Company, in its opening brief, will un- 
doubtedly set forth the reasons why it believes that the Board’s or- 
der in those respects should not be enforced. In accordance with 
the stipulation heretofore filed in this Court, the Board will then 
respond. If we feel that we can add any arguments which will be 
helpful to the Court in disposing of the issucs thus presented we 
will submit such argument in the subsequent brief, which, under 
the terms of the stipulation, we are permitted to file. 


CONCLUSION 


|For the reasons state, it is respectfully submitted that this Court 
should modify the order of the Board herein by 


(1) inserting therein the provisions recommended by the 
Trial Examiner with respect to the discriminatory application 
of the Company’s no-posting, no-solicitation, and no-distribu- 
tion rules (R. 1141), 


(2) adding the name of Virgie Marshall to the provisions 
in its order requiring reinstatement with full back pay” 


21 There is no occasion for a remand to the Board for an amendment of 
its order to this effect. With respect to the discriminatory application of the 
rules, the Trial Examiner has already formulated a proposed order which 
was not adopted by the Board only for the erroneous reasons of law set forth 
in the Board’s opinion. With respect to the order of reinstatement there is 
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and that the Court should enter a decree enforcing the order as so 
modified. 


Respectfully submitted. 
ARTHUR J. GOLDBERG 
General Counsel 
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Associates General Counsel 


1001 Connecticut Ave., N. W. 
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United Steelworkers of America, CIO 


nothing left for the Board to decide if this Court should determine that the | 
omission of Virgie Marshall from the order was erroneous as a matter of | 
law. Under these circumstances a remand is unnecessary. NLRB v. Jones © | 
Laughlin Steel Corporation, 331 U.S. 416, 428 (1947). 











